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131

TRANSCRIPT of proceedings held on February 2, 2009 before Judge Jed S. R
(mro) (Entered: 02/26/2009)

02/02/2009

130

LETTER addressed to Judge Jed S. Rakoff from John J. Byrne, Jr. and Gregof
Joseph dated 1/31/2009 re: This is to advise the Court, pursuant to Your Hono
Individual Rule 10, that the above case has been finally settled and that the Co
may dismiss the case with prejudice. (jmi) (Entered: 02/03/2009)

02/02/2009

=
©

ORDER: Based on the unequivocal representations of the parties through their

akoff.

y P.
'S
urt

duly

authorized counsel that they have stipulated to the unconditional dismissal of this

case with prejudice, see transcript February 2, 2009; see also Letter from John
Byrne, Jr. and Gregory P. Joseph to the Honorable Jed S. Rakoff dated Janua
2009, this case is hereby dismissed with prejudice. The Court, with the parties'

J.
y 31,

consent given in open court, see transcript February 2, 2009, will retain jurisdiction

for the limited purpose of determining whether the executed final settlement —
which is to be submitted to the Court in camera within 30 days, see transcript

February 2, 2009 —- is to be made public or, as the parties request, to be filed
seal. (Signed by Judge Jed S. Rakoff on 2/2/2009) (jpo) (Entered: 02/02/2009)

01/30/2009

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 1/30/2009. (mro) (Entered: 02/03/2009)

01/30/2009

| =
(o]

PROPOSED JURY INSTRUCTIONS. Document filed by the Museum of Mode
Art, The Solomon R. Guggenheim Foundation.(Davis, Evan) (Entered: 01/30/2

01/29/2009

-
\I

DECLARATION of Matthew R. Lynde. Document filed by the Museum of Mode
Art, The Solomon R. Guggenheim Foundation. (Attachments: # 1 Exhibit 1)(Da|
Evan) (Entered: 01/29/2009)

01/29/2009

=
(o)}

NOTICE OF APPEARANCE by James Russel Fleming, Jr on behalf of the Mus
of Modern Art, The Solomon R. Guggenheim Foundation (Fleming, James) (Er
01/29/2009)

under

n
H09)

n
VisS,

seum
tered:

01/29/2009

| =
o

RULE 26 DISCLOSURE.Document filed by Julius H. Schoeps.(Smitham, Davic
(Entered: 01/29/2009)

)

01/28/2009

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 1/28/2009. (mro) (Entered: 01/29/2009)

01/28/2009

—
1N

RULE 26 DISCLOSURE.Document filed by the Museum of Modern Art, The
Solomon R. Guggenheim Foundation.(Davis, Evan) (Entered: 01/28/2009)

01/28/2009

—
W

PROPOSED VOIR DIRE QUESTIONS. Document filed by Edelgard von
Lavergne—Peguilhen.(Smitham, David) (Entered: 01/28/2009)

01/28/2009

=
N

PROPOSED VOIR DIRE QUESTIONS. Document filed by the Museum of Mod
Art, The Solomon R. Guggenheim Foundation.(Davis, Evan) (Entered: 01/28/2

ern
D09)

01/28/2009

=
=

CERTIFICATE OF SERVICE of Richard V. Conzare 112 . 113 and 114 on Jarn
26, 2009. Service was made by Federal Express. Document filed by the Musel
Modern Art, The Solomon R. Guggenheim Foundation. (Davis, Evan) (Entered

uary
Im of



https://ecf.nysd.uscourts.gov/cgi-bin/DktRpt.pl?292545
https://ecf.nysd.uscourts.gov/doc1/12705829932?pdf_toggle_possible=1&de_seq_num=505&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705824630?pdf_toggle_possible=1&de_seq_num=503&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705816400?pdf_toggle_possible=1&de_seq_num=501&caseid=317641
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https://ecf.nysd.uscourts.gov/doc1/12705812836?pdf_toggle_possible=1&de_seq_num=485&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705812824?pdf_toggle_possible=1&de_seq_num=483&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705811523?pdf_toggle_possible=1&de_seq_num=481&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705810630?pdf_toggle_possible=1&de_seq_num=479&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705801598?pdf_toggle_possible=1&de_seq_num=454&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705801705?pdf_toggle_possible=1&de_seq_num=457&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705802283?pdf_toggle_possible=1&de_seq_num=460&caseid=317641

01/28/2009)

01/27/2009 |1

o

NOTICE OF APPEARANCE by David George Smitham on behalf of Julius H.
Schoeps (Smitham, David) (Entered: 01/27/2009)

01/27/2009

—
—
o]

OPINION #97004, that although the Court has also considered, and rejected, arious
other arguments made by the Museums, the foregoing expresses the basic regsoning
underlying the Court's Order of December 30, 2008 denying the Museums' motion

for summary judgment, as well as the supplemental Order of January 20, 2009|.
(Signed by Judge Jed S. Rakoff on 1/26/09) (pl) Modified on 1/28/2009 (mro).
(Entered: 01/27/2009)

01/27/2009

=
[N
o)

ORDER,; that on December 30, 2008, Courtroom View Network ("CVN") requested
permission to record and provide audio—-visual coverage of the trial in this action,
scheduled to begin on February 2, 2009. By Order on the same day, the Court
directed the parties to submit letters stating their views on this request by no later
than January 15, 2009 and also notified CVN that it should submit its reply, if any, by
January 21, 2009. The parties on both sides and CVN made submissions accordingly.
Having considered the submissions, the Court has determined that in the partigular
circumstances of this case, such coverage would not be appropriate. Accordingly,
CVN's request is denied. An opinion setting forth the reasons for this determination
will issue promptly. (Signed by Judge Jed S. Rakoff on 1/27/09) (pl) (Entered:
01/27/2009)

01/26/2009 **NOTE TO ATTORNEY TO RE-FILE DOCUMENT — NON-ECF
DOCUMENT ERROR. Note to Attorney David Smitham to MANUALLY RE-FILE
Document Na. 115 Motion to Appear Pro Hac Vice. This document is not filed Vi
ECF. (jar) (Entered: 01/27/2009)

o

01/26/2009

—
=
\I

PROPOSED JURY INSTRUCTIONS. Document filed by Julius H.
Schoeps.(Smitham, David) (Entered: 01/26/2009)

01/26/2009

-
—
(o)}

FIRST MEMORANDUM OF LAW in Opposition re: 103 MOTION in Limine
/Notice of Motion in Limine by The Museum of Modern Art and The Solomon R
Guggenheim Foundation to Preclude Evidence at Trial, dated Jan. 1, 2009..
Document filed by Julius H. Schoeps. (Smitham, David) (Entered: 01/26/2009)

01/26/2009

—
=
a1

FILING ERROR - ELECTRONIC FILING FOR NON-ECF DOCUMENT - FIRST
MOTION for Leave to Appear pro hac vice for John Hamilton. Document filed Ry
Julius H. Schoeps.(Smitham, David) Modified on 1/27/2009 (jar). (Entered:
01/26/2009)

01/26/2009

H
=
N

PROPOSED JURY INSTRUCTIONS. Document filed by the Museum of Modein
Art, The Solomon R. Guggenheim Foundation.(Davis, Evan) (Entered: 01/26/2009)

01/26/2009

=
=
w

DECLARATION of Jordana E. Lambert in Support of Defendants' Memorandur in
Opposition to Plaintiffs' Motion to Exclude Evidence at Trial, dated January 26,[2009
in Opposition re: 110 FIRST MOTION in Limine (Re-Filed).. Document filed by|the
Museum of Modern Art, The Solomon R. Guggenheim Foundation. (Attachmerits: #
1 Exhibit)(Davis, Evan) (Entered: 01/26/2009)

01/26/2009

—
—
N

MEMORANDUM OF LAW in Opposition re: 110 FIRST MOTION in Limine
(Re-Filed).. Document filed by the Museum of Modern Art, The Solomon R.
Guggenheim Foundation. (Davis, Evan) (Entered: 01/26/2009)

01/22/2009

—
—
-

FIRST MEMORANDUM OF LAW in Support re: 110 FIRST MOTION in Limine
(Re-Filed).. Document filed by Julius H. Schoeps. (Smitham, David) (Entered:
01/22/2009)

01/22/2009

—
—
o

FIRST MOTION in Limine (Re-Filed). Document filed by Julius H.
Schoeps.(Smitham, David) (Entered: 01/22/2009)

01/22/2009

=
O

CERTIFICATE OF SERVICE of Richard V. Conza, dated January 21, 2009 re 103,
104 , 105 . Service was made by Federal Express and email. Document filed by the
Museum of Modern Art, The Solomon R. Guggenheim Foundation. (Davis, Evdn)

(Entered: 01/22/2009)
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https://ecf.nysd.uscourts.gov/doc1/12705787703?pdf_toggle_possible=1&de_seq_num=449&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12715801706?pdf_toggle_possible=1&de_seq_num=457&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705801598?pdf_toggle_possible=1&de_seq_num=454&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705787703?pdf_toggle_possible=1&de_seq_num=449&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705787710?pdf_toggle_possible=1&de_seq_num=451&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705787703?pdf_toggle_possible=1&de_seq_num=449&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705787703?pdf_toggle_possible=1&de_seq_num=449&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705786141?pdf_toggle_possible=1&de_seq_num=447&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12705773444?pdf_toggle_possible=1&de_seq_num=424&caseid=317641
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01/21/2009

—
o]

ORDER: the Court directs the Clerk of the Court to amend the caption of this case to
read as further set forth in this Order. In order to give the parties further guidance in

their preparations for the trial of this case that begins on February 2, 2009, the
also takes this opportunity to rule that New York law rather than Swiss law app

Court
ies to

issues raised by the parties as to whether the sale of Boy Leading a Horse to William

Paley was a bona fide sale and the like. The reasons for this determination will
forth in the Court's forthcoming opinion further explaining its ruling denying the

Museums' motion for summary judgment, see Order dated December 30, 2008.

ORDERED. (Signed by Judge Jed S. Rakoff on 1/20/2009) (tve) (Entered:
01/21/2009)

01/20/2009

**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - EVENT TYPE ERROR
Note to Attorney David Smitham to RE-FILE Document 107 Notice (Other). Us

be set

SO

e the

event type Limine found under the event list Motions. First file the Motion in Limine

then filed the Memorandum of Law in Support and link it to the correctly filed
Motion in Limine. (jar) (Entered: 01/21/2009)

01/20/2009

*»**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - EVENT TYPE ERROR

Note to Attorney David Smitham to RE-FILE Document 106 FIRST MOTION i

Limine. Use the event type Memorandum of Law in Support found under the ey
list Replies, Oppositions, Supporting Documents. (jar) (Entered: 01/21/2009)

01/20/2009

=
~J

FILING ERROR - WRONG EVENT TYPE SELECTED FROM MENU (Motion i
Limine) — NOTICE of of Motion in Limine re: 106 FIRST MOTION in Limine.
Document filed by Julius H. Schoeps. (Smitham, David) Modified on 1/21/2009
(Entered: 01/20/2009)

01/20/2009

=
(o))

FILING ERROR - WRONG EVENT TYPE SELECTED FROM MENU

(Memorandum of Law) — FIRST MOTION in Limine. Document filed by Julius H.

Schoeps.(Smitham, David) Modified on 1/21/2009 (jar). (Entered: 01/20/2009)

01/19/2009

=
(63}

DECLARATION of Evan A. Davis in Support re: 103 MOTION in Limine /Notice
Motion in Limine by The Museum of Modern Art and The Solomon R. Guggenh
Foundation to Preclude Evidence at Trial, dated Jan. 1, 2009... Document filed
the Museum of Modern Art, The Solomon R. Guggenheim Foundation.
(Attachments: # 1 Exhibit 1-a,_# 2 Exhibit 1-b, # 3 Exhibit 2, # 4 Exhibit 3, # 5
Exhibit 4, # 6 Exhibit 5, # 7 Exhibit 6,_# 8 Exhibit 7,_# 9 Exhibit 8, # 10 Exhibit 9
11 Exhibit 10, # 12 Exhibit 11, # 13 Exhibit 12, # 14 Exhibit 13, # 15 Exhibit 14,
16 Exhibit 15)(Davis, Evan) (Entered: 01/19/2009)

01/19/2009

—
IS

MEMORANDUM OF LAW in Support re: 103 MOTION in Limine /Notice of
Motion in Limine by The Museum of Modern Art and The Solomon R. Guggenh
Foundation to Preclude Evidence at Trial, dated Jan. 1, 2009... Document filed
the Museum of Modern Art, The Solomon R. Guggenheim Foundation. (Davis,
Evan) (Entered: 01/19/2009)

01/19/2009

=
W

ent

n

(jan).

of
eim
by

#

eim
by

MOTION in Limine /Notice of Motion in Limine by The Museum of Modern Art and

The Solomon R. Guggenheim Foundation to Preclude Evidence at Trial, dated
2009.. Document filed by the Museum of Modern Art, The Solomon R. Guggen
Foundation.(Davis, Evan) (Entered: 01/19/2009)

01/14/2009

CASHIERS OFFICE REMARK on 78 Motion to Appear Pro Hac Vice in the am

Jan. 1,
heim

ount

of $25.00, paid on 12/16/2008, Receipt Number 672745. (jd) (Entered: 01/14/2009)

01/13/2009

—
N

RULE 26 DISCLOSURE.Document filed by Julius H. Schoeps.(Smitham, David)

(Entered: 01/13/2009)

01/13/2009

—
-

CERTIFICATE OF SERVICE of Richard V. Conza re 97 on January 12, 2009.

Service was made by Federal Express. Document filed by the Museum of Modern

Art, The Solomon R. Guggenheim Foundation. (Davis, Evan) (Entered: 01/13/2

01/13/2009

=
o

CERTIFICATE OF SERVICE of Richard V. Conza re 96 on January 12, 2009.

009)

Service was made by Federal Express. Document filed by the Museum of Modern

Art, The Solomon R. Guggenheim Foundation. (Davis, Evan) (Entered: 01/13/2

01/13/2009

CERTIFICATE OF SERVICE of Richard V. Conza re 95 on January 12, 2009.

009)

Service was made by Federal Express. Document filed by the Museum of Modern

Art, The Solomon R. Guggenheim Foundation. (Davis, Evan) (Entered: 01/13/2

009)
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01/12/2009

RULE 26 DISCLOSURE.Document filed by the Museum of Modern Art, The
Solomon R. Guggenheim Foundation.(Davis, Evan) (Entered: 01/12/2009)

01/12/2009

WITNESS LIST. Document filed by the Museum of Modern Art, The Solomon H
Guggenheim Foundation.(Davis, Evan) (Entered: 01/12/2009)

01/12/2009

Exhibit List /The Museums' Rule 26(a)(3) Exhibit List, dated January 12, 2009.
Document filed by the Museum of Modern Art, The Solomon R. Guggenheim
Foundation.(Davis, Evan) (Entered: 01/12/2009)

01/12/2009

NOTICE OF APPEARANCE by Sandra M. Lipsman on behalf of the Museum ¢
Modern Art, The Solomon R. Guggenheim Foundation (Lipsman, Sandra) (Ent
01/12/2009)

01/12/2009

NOTICE OF APPEARANCE by Peter R. Jerdee on behalf of the Museum of M
Art, The Solomon R. Guggenheim Foundation (Jerdee, Peter) (Entered: 01/12/

01/12/2009

NOTICE OF APPEARANCE by Pamela H. Jarvis on behalf of the Museum of
Modern Art, The Solomon R. Guggenheim Foundation (Jarvis, Pamela) (Enteré
01/12/2009)

—

bred:

bdern
2009)

od:

01/12/2009

NOTICE OF APPEARANCE by Gregory P. Joseph on behalf of the Museum o
Modern Art, The Solomon R. Guggenheim Foundation (Joseph, Gregory) (Ente
01/12/2009)

red:

01/09/2009

TRANSCRIPT of proceedings held on 12/18/08 before Judge Jed S. Rakoff. (ama)

(Entered: 01/13/2009)

01/08/2009

CERTIFICATE OF SERVICE of Richard V. Conza re 86 and 87 on January 6,
Service was made by Federal Express. Document filed by the Museum of Mod
Art, The Solomon R. Guggenheim Foundation. (Davis, Evan) (Entered: 01/08/2

D009.
ern
009)

01/08/2009

ORDER For the reasons set forth in this order, the Museums motion is denied
entirety. The Clerk of the Court is ordered to close entry number 86 on the doc
this case. (Signed by Judge Jed S. Rakoff on 1/6/09) (mme) (Entered: 01/08/2(

nits
ket for
D09)

01/07/2009

NOTICE OF APPEARANCE by David George Smitham on behalf of Julius H.
Schoeps (Smitham, David) (Entered: 01/07/2009)

01/06/2009

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 1/6/2009. (mro) (Entered: 01/09/2009)

01/06/2009

MEMORANDUM OF LAW in Support re: 86 MOTION for Reconsideration /Not
of Motion for Reconsideration of the Court's Order of December 30, 2008, date
January 6, 2009.. Document filed by the Museum of Modern Art, The Solomon
Guggenheim Foundation. (Davis, Evan) (Entered: 01/06/2009)

o0

R.

01/06/2009

MOTION for Reconsideration /Notice of Motion for Reconsideration of the Cou
Order of December 30, 2008, dated January 6, 2009. Document filed by the M
of Modern Art, The Solomon R. Guggenheim Foundation.(Davis, Evan) (Entere
01/06/2009)

t's
Iseum
d:

01/05/2009

CERTIFICATE OF SERVICE of Richard V. Conza re 82 and 83 on December }
2008. Service was made by Federal Express. Document filed by the Museum ¢
Modern Art, The Solomon R. Guggenheim Foundation. (Davis, Evan) (Entered
01/05/2009)

P4,

=

12/31/2008

ORDER: Accordingly, the Court concludes that genuine issues of material fact

remain that preclude granting plaintiffs' motion at this stage and the motion is
therefore denied. The Court is considering repositioning the parties and recasti

g the

caption of the case so that Julius Schoeps, Edelgard von Lavergne—Peguilhen| and
Florence Kesselstatt are treated as Plaintiffs and the Museum of Modern Art and the
Solomon R. Guggenheim Foundation as Defendants. If any party objects to this, such

party should fax the Court a letter, not to exceed three single—spaced pages, b

January 9, 2009, explaining the grounds for the objection. Finally, the Court received
today a letter from an entity named Courtroom View Network seeking to record and
provide audiovisual coverage of the trial in this case. Before determining whether to
grant or deny the application, the Court wishes to have the views of the partiesj in the

form of a letter from each party, not to exceed two single—spaced pages, whic
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should be faxed to the Court and to counsel for Courtroom View Network, by

January 15, 2009. Courtroom View Network may respond to any such letter by
own letter, not to exceed three single—-spaced pages, which should be faxed to
Court and to counsel of record by January 21, 2009. (Signed by Judge Jed S. |
on 12/30/2008) (jpo) Maodified on 2/18/2009 (jpo). (Entered: 12/31/2008)
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12/24/2008

SUPPLEMENTAL REPLY MEMORANDUM OF LAW in Support re: 52 MOTIO
for Summary Judgment /Notice of Motion by Plaintiffs The Museum of Modern
and The Solomon R. Guggenheim Foundation to Move for Summary Judgmen
October 7, 2008.. Document filed by the Museum of Modern Art, The Solomon
Guggenheim Foundation. (Davis, Evan) (Entered: 12/24/2008)

N
Art
t, dated
R.

12/24/2008

DECLARATION of Jordana E. Lambert in Support of Plaintiffs' Motion for

Summary Judgment, dated December 24, 2008 in Support re: 52 MOTION for
Summary Judgment /Notice of Motion by Plaintiffs The Museum of Modern Art
The Solomon R. Guggenheim Foundation to Move for Summary Judgment, da
October 7, 2008.. Document filed by the Museum of Modern Art, The Solomon
Guggenheim Foundation. (Attachments: # 1 Exhibit 1, # 2 Exhibit 2)(Davis, Eva
(Entered: 12/24/2008)

and
ted
R.
N)

12/24/2008

Transmission to Attorney Admissions Clerk. Transmitted re: 81 Order on Motio
Appear Pro Hac Vice, to the Attorney Admissions Clerk for updating of Attorney
Information. (mme) (Entered: 12/24/2008)

n to

12/24/2008

ORDER FOR ADMISSION PRO HAC VICE ON WRITTEN MOTION granting 7
Motion for Thomas J. Hamilton to Appear Pro Hac Vice. (Signed by Judge Jed
Rakoff on 12/23/08) (mme) (Entered: 12/24/2008)
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12/22/2008

DECLARATION of john byrne in Opposition re: 52 MOTION for Summary
Judgment /Notice of Motion by Plaintiffs The Museum of Modern Art and The
Solomon R. Guggenheim Foundation to Move for Summary Judgment, dated ¢
7, 2008.. Document filed by Julius H. Schoeps. (Smitham, David) (Entered:
12/22/2008)

Dctober

12/22/2008

RESPONSE in Opposition re: 52 MOTION for Summary Judgment /Notice of

Motion by Plaintiffs The Museum of Modern Art and The Solomon R. Guggenh
Foundation to Move for Summary Judgment, dated October 7, 2008. Second N
of Law in Opposition to Motion for Summary Judgment. Document filed by Julid
Schoeps. (Smitham, David) (Entered: 12/22/2008)

Bim
lemo
Is H.

12/18/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Oral Argument
on 12/18/2008 on plaintiff's motion for summary judgment. The Court reserved
decision on the motion. (mro) (Entered: 12/19/2008)

held

12/16/2008

MOTION for Thomas J. Hamilton to Appear Pro Hac Vice. Document filed by
Edelgard von Lavergne—Peguilhen, Florence Kesselstatt, Julius H. Schoeps.(d
(Entered: 12/19/2008)

e)

12/04/2008

NOTICE of Filing re;_76 Declaration in Opposition to Motion,. Document filed by
Julius H. Schoeps. (Plant, Matthew) (Entered: 12/04/2008)

12/04/2008

DECLARATION of John J. Byrne in Opposition re: 52 MOTION for Summary
Judgment /Notice of Motion by Plaintiffs The Museum of Modern Art and The
Solomon R. Guggenheim Foundation to Move for Summary Judgment, dated ¢

Dctober

7, 2008.. Document filed by Julius H. Schoeps. (Attachments: # 1 Exhibit 1)(Plant,

Matthew) (Entered: 12/04/2008)

12/04/2008

COUNTER STATEMENT TQ 56 Rule 56.1 Statement. Document filed by Juliu
Schoeps. (Plant, Matthew) (Entered: 12/04/2008)

H.

\*2)

12/04/2008

COUNTER STATEMENT TQ 56 Rule 56.1 Statement. Document filed by Juliu
Schoeps. (Plant, Matthew) (Entered: 12/04/2008)

H.

\*2)

12/04/2008

CERTIFICATE OF SERVICE of Richard V. Conza_of 71 and 72 on December
2008. Service was made by Federal Express. Document filed by the Museum ¢
Modern Art, The Solomon R. Guggenheim Foundation. (Davis, Evan) (Entered

—h-

12/04/2008)
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12/03/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 12/3/2008. (mro) (Entered: 12/12/2008)

12/03/2008

REPLY MEMORANDUM OF LAW in Support re: 52 MOTION for Summary
Judgment /Notice of Motion by Plaintiffs The Museum of Modern Art and The
Solomon R. Guggenheim Foundation to Move for Summary Judgment, dated ¢
7, 2008.. Document filed by the Museum of Modern Art, The Solomon R.
Guggenheim Foundation. (Davis, Evan) (Entered: 12/03/2008)

12/03/2008

DECLARATION of Evan A. Davis in Support re: 52 MOTION for Summary
Judgment /Notice of Motion by Plaintiffs The Museum of Modern Art and The
Solomon R. Guggenheim Foundation to Move for Summary Judgment, dated ¢
7, 2008.. Document filed by the Museum of Modern Art, The Solomon R.

Dctober

Dctober

Guggenheim Foundation. (Attachments; # 1 Exhibit A, # 2 Exhibit B, # 3 Exhibit C,

# 4 Exhibit D, #5 Exhibit E, # 6 Exhibit F)(Davis, Evan) (Entered: 12/03/2008)

11/25/2008

ORDER: it is therefore hereby ORDERED that the Defendant defendant and

Counterclaim—Plaintiffs shall be permitted to make a paper filing of the Declaration

of John J. Byrne, Jr. in Opposition to Plaintiffs and Counterclaim—Defendants'
Motion for Summary Judgment, including all accompanying paper exhibits and
DVD, and the Clerk of the Court is hereby directed to entered such paper filing
the docket in the above captioned matter. So Ordered (Signed by Judge Jed S
on 11/25/08) (js) (Entered: 11/26/2008)
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11/25/2008

ORDER: On November 20, 2008, the Court held a telephonic conference with
parties in this case, during which the following revised schedule was agreed to
parties and approved by the Court: Defendant's opposition papers to plaintiffs'
for summary judgment shall be filed by November 24, 2008. Plaintiffs’ reply paj
shall be filed by December 3, 2008. Oral argument on plaintiffs' motion for sum
judgment shall be held December 18, 2008 at 3:00 p.m. The trial date is adjour
9:00 a.m. on February 2, 2009, but no further adjournments will be granted. ( R
due by 12/3/2008. Responses due by 11/24/2008, Oral Argument set for 12/18
at 03:00 PM before Judge Jed S. Rakoff. Status Conference set for 2/2/2009 a
AM before Judge Jed S. Rakoff.) (Signed by Judge Jed S. Rakoff on 11/24/08)
(Entered: 11/25/2008)
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11/24/2008

COUNTER STATEMENT TQ 56 Rule 56.1 Statement. Document filed by Juliu
Schoeps. (Smitham, David) (Entered: 11/24/2008)
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11/24/2008

DECLARATION of John Byrne in Opposition re: 52 MOTION for Summary
Judgment /Notice of Motion by Plaintiffs The Museum of Modern Art and The
Solomon R. Guggenheim Foundation to Move for Summary Judgment, dated (
7, 2008.. Document filed by Julius H. Schoeps. (Smitham, David) (Entered:
11/24/2008)

Dctober

11/24/2008

FIRST REPLY MEMORANDUM OF LAW in Opposition re: 52 MOTION for
Summary Judgment /Notice of Motion by Plaintiffs The Museum of Modern Art
The Solomon R. Guggenheim Foundation to Move for Summary Judgment, da
October 7, 2008.. Document filed by Julius H. Schoeps. (Smitham, David) (Ent
11/24/2008)

and
ted
ered:

11/20/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 11/20/2008. (mro) (Entered: 11/25/2008)

11/18/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 11/18/2008. (mro) (Entered: 11/21/2008)

11/07/2008

ORDER: We hereby confirm that Mrs. Florence von Kesselstatt, born Aug — 23
1955, is an inpatient, in our hospital in Kempfenhausen, Germany, and therefo
presently cannot obtain notarized documents requested by US authorities." Th
plainly inadequate and not remotely what the Court had requested. Neverthele
an excess of caution and despite its considerable skepticism, the Court hereby,
the requested adjournment. Opposition papers are now due on November 18,
plaintiffs' motion for summary judgment will be held on December 3, 2008 at 5:
p.m. To maintain the firmly fixed trial date of January 12, 2009, the Court will m
every effort to rule on the summary judgmentmotion from the bench (with writtg

e

Sis

5S, in
grants
P008;
DO

ake

n

opinion to follow). No further extensions will be granted, and no further applica[qions

for extensions will be entertained. So Ordered. (Signed by Judge Jed S. Rako

on
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11/7/08) (js) (Entered: 11/07/2008)

11/06/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 11/6/2008. (mro) (Entered: 11/17/2008)

11/05/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 11/5/2008. (mro) (Entered: 11/17/2008)

11/03/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 11/3/2008. (tro) (Entered: 11/07/2008)

10/29/2008

ORDER GRANTING PLAINTIFFS PERMISSION TO FILE MANUALLY: Itis

therefore hereby ORDERED that the Museums shall be permitted to make a paper

filing of the Declaration Of Evan A. Davis In Support of Plaintiffs' Motion for

Summary Judgment and all accompanying exhibits, and the Clerk of the Court
hereby directed to enter such paper filing onto the docket in the above captione
matter. (Signed by Judge Jed S. Rakoff on 10/27/2008) (jfe) (Entered: 10/29/2(

is
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10/28/2008

63

DECLARATION of Evan A. Davis in Support re: 52 MOTION for Summary
Judgment/Notice of Motion by Plaintiffs The Museum of Modern Art and The
Solomon R. Guggenheim Foundation to Move for Summary Judgment, dated
October 7, 2008. (w. Volumes Il, lll and IV) Document filed by the Museum of
Modern Art, The Solomon R. Guggenheim Foundation. (see order dated 10/27
counsel permission to file manually)(djc) Modified on 10/29/2008 (djc). Modifie(
11/5/2008 (djc). (Entered: 10/28/2008)

giving
1 on

10/28/2008

62

CERTIFICATE OF SERVICE of declaration of Evan A. Davis in Support of
Plaintiffs' motion for summary judgment, dated October 20, 2008 and including
Exhibits 1 through 72; the Memorandum of Law in Support of the Museum of
Modern Art and the Solomon R. Guggenheim Foundation's Motion for Summar
Judgment, dated October 20, 2008; and the statement of Material Facts as to V|
there is no Genuine Issue Purs to Local Civil Rule 56.1, dated October 20, 200
served on John J. Byrne, Jr, Esg. on 10/20/08. Service was made by Federal €
and e—mail. Document filed by the Museum of Modern Art, The Solomon R.
Guggenheim Foundation. (djc) (Entered: 10/28/2008)
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10/24/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 10/24/2008. (tro) (Entered: 10/28/2008)

10/22/2008

FIRST MOTION to Withdraw Notice of Motion to Move For Summary Judgmen
Document filed by Julius H. Schoeps.(Smitham, David) (Entered: 10/22/2008)

10/20/2008

**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT DOCKET
ENTRY ERROR. Note to Attorney Evan Davis to RE-FILE Document 60
Declaration in Support of Motion. ERROR(S): All exhibits must be filed with the
document they support. Multiple entries of a document to accommodate exhibi
not accepted. See Section 5 and Section 15.4 of Electronic Case Filing Rules
&Instructions. (jar) (Entered: 10/21/2008)

S are

10/20/2008

**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT DOCKET
ENTRY ERROR. Note to Attorney Evan Davis to RE-FILE Document 59
Declaration in Support of Motion. ERROR(S): All exhibits must be filed with the
document they support. Multiple entries of a document to accommodate exhibi
not accepted. See Section 5 and Section 15.4 of Electronic Case Filing Rules
&lInstructions. (jar) (Entered: 10/21/2008)

S are

10/20/2008

**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT DOCKET
ENTRY ERROR. Note to Attorney Evan Davis to RE-FILE Document 57
Declaration in Support of Motion. ERROR(S): All exhibits must be filed with the
document they support. Multiple entries of a document to accommodate exhibi
not accepted. See Section 5 and Section 15.4 of Electronic Case Filing Rules
&Instructions. (jar) (Entered: 10/21/2008)

S are

10/20/2008

**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - EVENT TYPE ERROR
Note to Attorney David George Smitham to RE-FILE Document 58 Notice (Oth

Notice (Other). Use the event type Withdraw found under the event list Motions.

er),
(db)

(Entered: 10/21/2008)
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10/20/2008

FILING ERROR — DEFICIENT DOCKET ENTRY — DECLARATION of Evan A.
Davis (continued exhibits 45a) in Support re: 52 MOTION for Summary Judgm
/Notice of Motion by Plaintiffs The Museum of Modern Art and The Solomon R,
Guggenheim Foundation to Move for Summary Judgment, dated October 7, 20
Document filed by the Museum of Modern Art, The Solomon R. Guggenheim

Foundation. (Attachments_# 1 Exhibit 45b, # 2 Exhibit 45¢c, # 3 Exhibit 45d, # 4
Exhibit 45e, #£5 Exhibit 45f, # 6 Exhibit 459, # 7 Exhibit 45h, # 8 Exhibit 45i, # ¢
Exhibit 46-A, # 10 Exhibit 46—b, # 11 Exhibit 47 part one, # 12 Exhibit 47 part {
# 13 Exhibit 47 part three,_# 14 Exhibit 48, # 15 Exhibit 49 part qQne, # 16 Exhib
part two, # 17 Exhibit 50, # 18 Exhibit 51, # 19 Exhibit 52, # 20 Exhibit 53, # 21
Exhibit 54, # 22 Exhibit 55, # 23 Exhibit 56 part ong, # 24 Errata 56 part two, #
Exhibit 57, # 26 Exhibit 58, # 27 Exhibit 59, # 28 Exhibit 60, # 29 Exhibit 61, # 3
Exhibit 62, # 31 Exhibit 63, # 32 Exhibit 64, # 33 Exhibit 65, # 34 Exhibit 66, # 3
Exhibit 67, # 36 Exhibit 68 part one, # 37 Exhibit 68 part two. # 38 Exhibit_69, #
Exhibit 70, # 40 Exhibit 71, # 41 Exhibit 72 part ong, # 42 Exhibit 72 part
two)(Davis, Evan) Modified on 10/21/2008 (jar). (Entered: 10/20/2008)
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10/20/2008

FILING ERROR — DEFICIENT DOCKET ENTRY — DECLARATION of Evan A.
Davis (continued exhibits—Exhbit 24 Part 1a) in Support re: 52 MOTION for

Summary Judgment /Notice of Motion by Plaintiffs The Museum of Modern Art
The Solomon R. Guggenheim Foundation to Move for Summary Judgment, da
October 7, 2008.. Document filed by the Museum of Modern Art, The Solomon
Guggenheim Foundation. (Attachments: # 1 Exhibit 24— Part_1b, # 2 Exhibit 24
2a, #_3 Exhibit 24— Part 2b,_# 4 Exhibit 25, # 5 Exhibit 26, # 6 Exhibit 27, # 7 E
27-A, #.8 Exhibit 27-B, # 9 Exhibit 27-C_# 10 Exhibit 27-D. # 11 Exhibit 28, #
Exhibit 29, # 13 Exhibit 30, # 14 Exhibit 31-A, # 15 Exhibit 31-B, # 16 Exhibit
31-C, # 17 Exhibit 31-D, # 18 Exhibit 32— Part 1. # 19 Exhibit 32— Part 2, # 20

Exhibit 33, # 21 Exhibit 34, # 22 Exhibit 35, # 23 Exhibit 36. # 24 Exhibit 37, # 2

Exhibit 38a, #26 Exhibit 38b, # 27 Exhibit 39-A, # 28 Exhibit 39-B, # 29 Exhib
40 A (part one), # 30 Exhibit 40A (part two), # 31 Exhibit 40B (part one), # 32
Exhibit 40 B- (part two), # 33 Exhibit 41, # 34 Exhibit 42, # 35 Exhibit 43— Part
36 Exhibit 43-B, # 37 Exhibit 44-A,_# 38 Exhibit 44-B)(Davis, Evan) Modified
10/21/2008 (jar). (Entered: 10/20/2008)
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10/20/2008

FILING ERROR - WRONG EVENT TYPE SELECTED FROM MENU - NOTI(
of Notice of Withdrawal of Notice of Motion for Summary Judgment re: 53
MOTION for Summary Judgment Noticee of Motion pursuant to local rules.
Document filed by Julius H. Schoeps. (Smitham, David) Modified on 10/21/200
(db). (Entered: 10/20/2008)

E

10/20/2008

FILING ERROR - DEFICIENT DOCKET ENTRY — DECLARATION of Evan A.
Davis in Support re: 52 MOTION for Summary Judgment /Notice of Motion by

Plaintiffs The Museum of Modern Art and The Solomon R. Guggenheim Found
to Move for Summary Judgment, dated October 7, 2008.. Document filed by th
Museum of Modern Art, The Solomon R. Guggenheim Foundation. (Attachmer
1 Exhibit 1- Part 1, # 2 Exhibit 1- Part 2_# 3 Exhibit 2, # 4 Exhibit 3, # 5 Exhib
# 6 Exhibit 5, # 7 Exhibit 6, # 8 Exhibit 7,_# 9 Exhibit 8, # 10 Exhibit 9, # 11 Exh
10, # 12 Exhibit 11, # 13 Exhibit 12, # 14 Exhibit 13, # 15 Exhibit 14, # 16 Exhil
15, # 17 Exhibit 16, # 18 Exhibit 17_# 19 Exhibit 18, # 20 Exhibit 19, # 21 Exhil
20, #22 Exhibit 21— Part 1, # 23 Exhibit 21- Part 2, # 24 Exhibit 22, # 25 Exhil
23)(Davis, Evan) Modified on 10/21/2008 (jar). (Entered: 10/20/2008)
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10/20/2008

RULE 56.1 STATEMENT. Document filed by the Museum of Modern Art, The
Solomon R. Guggenheim Foundation. (Davis, Evan) (Entered: 10/20/2008)

10/20/2008

MEMORANDUM OF LAW in Support re: 52 MOTION for Summary Judgment
/Notice of Motion by Plaintiffs The Museum of Modern Art and The Solomon R,
Guggenheim Foundation to Move for Summary Judgment, dated October 7, 20
Document filed by the Museum of Modern Art, The Solomon R. Guggenheim
Foundation. (Davis, Evan) (Entered: 10/20/2008)

08..

10/14/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 10/14/2008. (djc) (Entered: 10/22/2008)

10/08/2008

CERTIFICATE OF SERVICE of Richard V. Conzare 52 on October 7, 2008.
Service was made by Federal Express. Document filed by the Museum of Mod

ern

Art, The Solomon R. Guggenheim Foundation. (Davis, Evan) (Entered: 10/08/2

008)
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10/07/2008

MOTION for Summary Judgment Noticee of Motion pursuant to local rules.
Document filed by Julius H. Schoeps. Responses due by 11/5/2008 Return Dal
for 11/19/2008 at 05:00 PM.(Smitham, David) (Entered: 10/07/2008)

le set

10/07/2008

MOTION for Summary Judgment /Notice of Motion by Plaintiffs The Museum of

Modern Art and The Solomon R. Guggenheim Foundation to Move for Summal
Judgment, dated October 7, 2008. Document filed by the Museum of Modern A
The Solomon R. Guggenheim Foundation.(Davis, Evan) (Entered: 10/07/2008)

'y
rt,

09/09/2008

CONSENT ORDER that at the request of the Reunion des musees nationaux
located in Paris, France and is organizing an exhibit entitled "Picasso and the
Masters" from 10/6/08 through 2/2/09 in conjunction with the Musee, national
Picasso, the Musee du Louvre, and the Musee d'Orsay, MoMa will loan Pablo
Picasso's Boy Leading Horse (1906) for exhibition at Les Galeries nationals du
Palais for the Picasso Exhibit, and as further set forth in this document. (Signec
Judge Jed S. Rakoff on 9/8/08) (cd) (Entered: 09/09/2008)

vhich is

Grand
1 by

08/08/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 8/8/2008. (pl) (Entered: 08/12/2008)

06/27/2008

CERTIFICATE OF SERVICE of Richard V. Conza of the Answer and Affirmatiy
Defenses to the First Amended Counterclaim dated June 25, 2008 49 on June
2008. Document filed by the Museum of Modern Art, The Solomon R. Guggent
Foundation. (Davis, Evan) (Entered: 06/27/2008)

e
25,
neim

06/25/2008

ANSWER to Counterclaim. Document filed by the Museum of Modern Art, The
Solomon R. Guggenheim Foundation.(Davis, Evan) (Entered: 06/25/2008)

06/02/2008

FIRST MEMORANDUM OF LAW in Support re: 45 FIRST MOTION to

Amend/Correct 41 Answer to Counterclaim,, Answer to Complaint, 40 Answer
Complaint, Counterclaim, 39 Answer to Complaint, Counterclaim Motion to Am
Counterclaim. Motion to Amend Counterclaim. Document filed by Julius H. Sch
(Smitham, David) (Entered: 06/02/2008)

end
oeps.

06/02/2008

COUNTERCLAIM against the Museum of Modern Art, The Solomon R.
Guggenheim Foundation.Document filed by Julius H. Schoeps. (Attachments: 1
Supplement Counterclaim part2, # 2 Exhibit to Amended Counterclaim)(Smithg
David) (Entered: 06/02/2008)

06/02/2008

DECLARATION of John J. Byrne in Support re: 45 FIRST MOTION to

Amend/Correct 41 Answer to Counterclaim,, Answer to Complaint, 40 Answer
Complaint, Counterclaim, 39 Answer to Complaint, Counterclaim Motion to Am
Counterclaim.. Document filed by Julius H. Schoeps. (Smitham, David) (Entere
06/02/2008)

06/02/2008

FIRST MOTION to Amend/Correct 41 Answer to Counterclaim,, Answer to
Complaint_40 Answer to Complaint, Counterclaim, 39 Answer to Complaint,
Counterclaim Motion to Amend Counterclaim. Document filed by Julius H.
Schoeps.(Smitham, David) (Entered: 06/02/2008)

05/22/2008

CERTIFICATE OF SERVICE of 43 on May 22, 2008. Service was made by Fe
Express. Document filed by the Museum of Modern Art, The Solomon R.
Guggenheim Foundation. (Davis, Evan) (Entered: 05/22/2008)

Heral

05/22/2008

ANSWER to Counterclaim. Document filed by the Museum of Modern Art, The
Solomon R. Guggenheim Foundation.(Davis, Evan) (Entered: 05/22/2008)

04/29/2008

PROTECTIVE ORDER: Regarding procedures to be followed that shall govern
handling of confidential material. (Signed by Judge Jed S. Rakoff on 4/24/2008
(Entered: 04/30/2008)

th_e
(ipo)

04/28/2008

ANSWER to Counterclaim., ANSWER to Counterclaim., ANSWER to Complair

with JURY DEMAND., COUNTERCLAIM against Julius H. Schoeps. Document

filed by Julius H. Schoeps.(Smitham, David) (Entered: 04/28/2008)

—

04/28/2008

ANSWER to Complaint with JURY DEMAND., COUNTERCLAIM against all
plaintiffs. Document filed by Julius H. Schoeps.(Smitham, David) (Entered:
04/28/2008)
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https://ecf.nysd.uscourts.gov/doc1/12704716792?pdf_toggle_possible=1&de_seq_num=171&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704716783?pdf_toggle_possible=1&de_seq_num=162&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704716469?pdf_toggle_possible=1&de_seq_num=153&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704849022?pdf_toggle_possible=1&de_seq_num=186&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704716792?pdf_toggle_possible=1&de_seq_num=171&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704716783?pdf_toggle_possible=1&de_seq_num=162&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704716469?pdf_toggle_possible=1&de_seq_num=153&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704812738?pdf_toggle_possible=1&de_seq_num=184&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704811166?pdf_toggle_possible=1&de_seq_num=182&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704811166?pdf_toggle_possible=1&de_seq_num=182&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704721803?pdf_toggle_possible=1&de_seq_num=180&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704716792?pdf_toggle_possible=1&de_seq_num=171&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704716783?pdf_toggle_possible=1&de_seq_num=162&caseid=317641

04/28/2008

ANSWER to Complaint with JURY DEMAND., COUNTERCLAIM against all
plaintiffs. Document filed by Julius H. Schoeps.(Smitham, David) (Entered:
04/28/2008)

04/14/2008

OPINION AND ORDER # 95960: For the foregoing reasons, the motion to disn
is denied. The parties shall proceed with this litigation in accordance with the G
Management Plan previously ordered by the Court on January 4, 2008, as set
herein. (Signed by Judge Jed S. Rakoff on 4/14/2008) (jpo) Modified on 4/15/2
(rw). (Entered: 04/15/2008)

niss
ase
forth
D08

04/09/2008

CERTIFICATE OF SERVICE of Richard V. Conza. Dated April 9, 2008. re 35 .
Document filed by the Museum of Modern Art, The Solomon R. Guggenheim
Foundation. (Davis, Evan) (Entered: 04/09/2008)

04/08/2008

FIRST REPLY MEMORANDUM OF LAW in Opposition re: 11 FIRST MOTION
to Dismiss the Complaint.. Document filed by Julius H. Schoeps. (Smitham, Da
(Entered: 04/08/2008)

vid)

04/08/2008

REPLY re._ 11 FIRST MOTION to Dismiss the Complaint., 32 Memorandum of

Law, /Reply Memorandum of Law in Further Response to Order Dated March 2
2008 Requesting Additional Information and in Further Opposition to Defendanit

Julius H. Schoeps's Motion to Dismiss the Complaint for Declaratory Relief, da
April 8, 2008. Document filed by the Museum of Modern Art, The Solomon R.
Guggenheim Foundation. (Davis, Evan) (Entered: 04/08/2008)

5,
ed

04/01/2008

MEMORANDUM OF LAW in Support re: 11 FIRST MOTION to Dismiss the
Complaint.. Document filed by Julius H. Schoeps. (Smitham, David) (Entered:
04/01/2008)

04/01/2008

CERTIFICATE OF SERVICE of Memorandum of Law in Response to Order d3
March 25, 2008 Requesting Additional Information and in Further Opposition tg
Defendant Julius H. Schoeps' Motion to Dismiss the Complaint for Declaratory
Relief on April 1, 2008. Service was made by Federal Express. Document filed
the Museum of Modern Art, The Solomon R. Guggenheim Foundation. (Davis,
Evan) (Entered: 04/01/2008)

ted

by

04/01/2008

MEMORANDUM OF LAW re_31 Order,,,, / Memorandum of Law In Response
Order Dated March 25, 2008 Requesting Additional Information And In Further
Opposition To Defendant Julius H. Schoeps' Motion To Dismiss The Complaint
Declaratory Relief. Document filed by the Museum of Modern Art, The Solomo
Guggenheim Foundation. (Attachments: # 1 Exhibit A)(Davis, Evan) (Entered:

04/01/2008)

To

For
nR.

03/26/2008

ORDER the Court directs the parties to submit further briefing on the following
guestions: First: Is the capacity of Schoeps to be sued in the instant action gov,
by the law of New York or the law of Germany? If it is German law, what is the
content of German law on that question? Second: Should the Court's analysis
Schoeps's capacity to be sued be affected by the fact that this suit is one for
declaratory judgment? Plaintiffs and defendant are each directed to submit brig
on these questions in the from of their respective memoranda of law, not to exd
double-spaced pages, to be filed by Tuesday, April 1, 2008. The parties may 4
submit memorandum responsive to their respective adversary's initial memorat
in the form of answering memoranda of law, not exceed 15 doubled- spaced p
to be filed by Tuesday, April 8, 2008. The Court will then decide the pending m
by April 21, 2008. In the meantime, discovery will continue in accordance with {
Case Management Plain previously ordered by the Court. SO ORDERED (Sig
Judge Jed S. Rakoff on 3/25/2008) (jmi) (Entered: 03/27/2008)

erned
Of

fing
eed 15
Iso
ndum,
ages,
ption
he

ned by

03/18/2008

30

TRANSCRIPT of proceedings held on 3/05/2008 before Judge Jed S. Rakoff.
(Entered: 03/18/2008)

ama)

03/05/2008

Minute Entry for proceedings held before Judge Jed S. Rakoff: Oral Argument
on 3/5/2008 re: 11 FIRST MOTION to Dismiss Complaint (jw) (Entered:
03/26/2008)

held

03/03/2008

DECLARATION of JOHN J. BYRNE, JR. in Support. Document filed by Julius

L

Schoeps. (Smitham, David) (Entered: 03/03/2008)



https://ecf.nysd.uscourts.gov/doc1/12704716469?pdf_toggle_possible=1&de_seq_num=153&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704667536?pdf_toggle_possible=1&de_seq_num=151&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704648449?pdf_toggle_possible=1&de_seq_num=149&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704643036?pdf_toggle_possible=1&de_seq_num=142&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704643522?pdf_toggle_possible=1&de_seq_num=146&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704643036?pdf_toggle_possible=1&de_seq_num=142&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704616044?pdf_toggle_possible=1&de_seq_num=134&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704617110?pdf_toggle_possible=1&de_seq_num=139&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704616744?pdf_toggle_possible=1&de_seq_num=137&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704616044?pdf_toggle_possible=1&de_seq_num=134&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704596811?pdf_toggle_possible=1&de_seq_num=132&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12714616045?pdf_toggle_possible=1&de_seq_num=134&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704596811?pdf_toggle_possible=1&de_seq_num=132&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704500268?pdf_toggle_possible=1&de_seq_num=125&caseid=317641

03/03/2008

MEMORANDUM OF LAW re_23 Memorandum of Law in Opposition to Motion
22 Declaration in Opposition to Motion,. Document filed by Julius H. Schoeps.
(Smitham, David) (Entered: 03/03/2008)

02/29/2008

AFFIDAVIT OF SERVICE of Reply Memorandum &Reply Declaration served o
Evan A. Davis, Esq. on February 29, 2008. Service was made by Mail. Documé
filed by Julius H. Schoeps. (Smitham, David) (Entered: 02/29/2008)

2Nt

02/29/2008

FILING ERROR - DEFICIENT DOCKET ENTYR - DECLARATION of John J.
Byrne, Jr. in Support re: 11 FIRST MOTION to Dismiss the Complaint.. Docum
filed by Julius H. Schoeps. (Smitham, David) Modified on 3/3/2008 (jar). (Enter
02/29/2008)

ent
ed:

02/29/2008

FILING ERROR — DEFICIENT DOCKET ENTRY - REPLY MEMORANDUM
OF LAW in Support re: 11 FIRST MOTION to Dismiss the Complaint. for
Declaratory Relief. Document filed by Julius H. Schoeps. (Smitham, David)
Modified on 3/3/2008 (jar). (Entered: 02/29/2008)

02/26/2008

CERTIFICATE OF SERVICE of Declaration of Evan Davis with Exhibits 1 throt
20 and the Memorandum of Law in Opposition to Defendant Julius H. Schoeps

Motion to Dismiss the Complaint for Declaratory Relief served on John J. Byrné¢

Esq. on February 25, 2008. Service was made by Federal Express. Document
the Museum of Modern Art, The Solomon R. Guggenheim Foundation. (Davis,
Evan) (Entered: 02/26/2008)

igh

d

D

filed by

02/25/2008

MEMORANDUM OF LAW in Opposition re: 11 FIRST MOTION to Dismiss the
Complaint. /Memorandum of Law in Opposition to Defendant Julius H. Schoep
Motion to Dismiss the Complaint for Declaratory Relief, dated February 25, 20(
Document filed by the Museum of Modern Art, The Solomon R. Guggenheim
Foundation. (Davis, Evan) (Entered: 02/25/2008)

U7J

8..

02/25/2008

DECLARATION of Evan A. Davis in Opposition re: 11 FIRST MOTION to Dism
the Complaint.. Document filed by the Museum of Modern Art, The Solomon R
Guggenheim Foundation. (Attachments: # 1 Exhibits 1-10, # 2 Exhibits 11-19,
Exhibit 20)(Davis, Evan) (Entered: 02/25/2008)

iss

#3

02/15/2008

DECLARATION of John J. Byrne, Jr. in Support_re: 11 FIRST MOTION to Dismi

the Complaint.. Document filed by Julius H. Schoeps. (Pikus, David) (Entered:
02/15/2008)

SS

02/15/2008

MEMORANDUM OF LAW in Support re: 11 FIRST MOTION to Dismiss the

Complaint. For Declatory Relief. Document filed by Julius H. Schoeps. (Smitham,

David) (Entered: 02/15/2008)

02/15/2008

DECLARATION of John J. Byrnem Jr. in Support_re: 11 FIRST MOTION to
Dismiss the Complaint.. Document filed by Julius H. Schoeps. (Attachments: #
Exhibit Nos. 1 — 6 of 9 Total,_# 2 Exhibit 7 of 9 Total, # 3 Exhibit 8 and 9 (End
Exhibits))(Smitham, David) (Entered: 02/15/2008)

02/15/2008

FILING ERROR - DUPLICATED DOCKET ENTRY — NOTICE of to Dismiss
Complaint for Declaratory Relief. Document filed by Julius H. Schoeps. (Smitha
David) Modified on 2/19/2008 (db). SEE 11 MOTION. (Entered: 02/15/2008)

02/15/2008

**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT DOCKET
ENTRY ERROR. Note to Attorney David Smitham to RE-FILE Document 17
Affirmation in Support of Motion. ERROR(S): Exhibits must be added as
attachements to document they are supporting. (jar) (Entered: 02/15/2008)

02/15/2008

**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT DOCKET
ENTRY ERROR. Note to Attorney David Smitham to RE-FILE Document 16
Affirmation in Support of Motion. ERROR(S): Exhibits must be added as
attachements to document they are supporting. (jar) (Entered: 02/15/2008)

02/15/2008

**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT DOCKET
ENTRY ERROR. Note to Attorney David Smitham to RE-FILE Document 15
Affidavit in Support of Motion. ERROR(S): Exhibits must be added as attachem

ents

to document they are supporting. (jar) (Entered: 02/15/2008)



https://ecf.nysd.uscourts.gov/doc1/12704500238?pdf_toggle_possible=1&de_seq_num=121&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704473657?pdf_toggle_possible=1&de_seq_num=108&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704473592?pdf_toggle_possible=1&de_seq_num=105&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704496143?pdf_toggle_possible=1&de_seq_num=119&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704495602?pdf_toggle_possible=1&de_seq_num=116&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704495445?pdf_toggle_possible=1&de_seq_num=113&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704477317?pdf_toggle_possible=1&de_seq_num=111&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704473657?pdf_toggle_possible=1&de_seq_num=108&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704473592?pdf_toggle_possible=1&de_seq_num=105&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12714473593?pdf_toggle_possible=1&de_seq_num=105&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12714473594?pdf_toggle_possible=1&de_seq_num=105&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12714473595?pdf_toggle_possible=1&de_seq_num=105&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704446935?pdf_toggle_possible=1&de_seq_num=102&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704445959?pdf_toggle_possible=1&de_seq_num=99&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704445926?pdf_toggle_possible=1&de_seq_num=96&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12714445927?pdf_toggle_possible=1&de_seq_num=96&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12714445928?pdf_toggle_possible=1&de_seq_num=96&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12714445929?pdf_toggle_possible=1&de_seq_num=96&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704445795?pdf_toggle_possible=1&de_seq_num=94&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704444027?pdf_toggle_possible=1&de_seq_num=77&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704443969?pdf_toggle_possible=1&de_seq_num=74&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442335?pdf_toggle_possible=1&de_seq_num=71&caseid=317641

02/15/2008

***NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT DOCKET
ENTRY ERROR. Note to Attorney David Smitham to RE-FILE Document 14
Affirmation in Support of Motion. ERROR(S): Document linked to incorrect doc
entry. Link to document 11 Motion to Dismiss. (jar) (Entered: 02/15/2008)

02/15/2008

FILING ERROR - DEFICIENT DOCKET ENTRY - AFFIRMATION of John
Byrne in Support re: 12 FIRST MOTION to Dismiss Memo of Law. (Exhibits).
Document filed by Julius H. Schoeps. (Smitham, David) Modified on 2/15/2008
(Entered: 02/15/2008)

et

(jan).

02/15/2008

FILING ERROR - DEFICIENT DOCKET ENTRY — AFFIRMATION of John
Byrne in Support re: 12 FIRST MOTION to Dismiss Memo of Law. (Exhibits).
Document filed by Julius H. Schoeps. (Smitham, David) Modified on 2/15/2008
(Entered: 02/15/2008)

(jan).

02/14/2008

FILING ERROR — DEFICIENT DOCKET ENTRY — AFFIDAVIT of John Byrne
Support re: 12 FIRST MOTION to Dismiss Memo of Law. (Exhibits) Document
by Julius H. Schoeps. (Smitham, David) Modified on 2/15/2008 (jar). (Entered:
02/14/2008)

n
filed

02/14/2008

FILING ERROR - DEFICIENT DOCKET ENTRY — AFFIRMATION of John
Byrne in Support re: 12 FIRST MOTION to Dismiss Memo of Law. Document fi
by Julius H. Schoeps. (Smitham, David) Modified on 2/15/2008 (jar). (Entered:
02/14/2008)

led

02/14/2008

FIRST MEMORANDUM OF LAW in Support re: 11 FIRST MOTION to Dismiss
the Complaint.. Document filed by Julius H. Schoeps. (Smitham, David) (Enterg
02/14/2008)

14

bd:

02/14/2008

FILING ERROR - DEFICIENT DOCKET ENTRY - FIRST MOTION to Dismiss
Memo of Law. (Memorandum in Support). Document filed by Julius H.
Schoeps.(Smitham, David) Modified on 2/15/2008 (jar). (Entered: 02/14/2008)

02/14/2008

FIRST MOTION to Dismiss the Complaint. Document filed by Julius H.
Schoeps.(Smitham, David) (Entered: 02/14/2008)

02/13/2008

**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DEFICIENT DOCKET
ENTRY ERROR. Note to Attorney David Smitham to RE-FILE Document 8 FIF
MOTION to Dismiss Notice, Declaration, Exhibits 1-6. ERROR(S): (1) Motion t
be filed Individually. (2) All Supporting Documents to be Filed Individually AND
linked to corresponding Motion; Any and all Exhibits are to be attached to Motig
and/or supporting documents, not filed individually. Declarations in Support of

RST

(@)

ns

Motions found under the prompt Replies, Opposition and Supporting Documents.

(db) (Entered: 02/13/2008)

02/13/2008

**NOTE TO ATTORNEY TO RE-FILE DOCUMENT - DOCUMENT TYPE
ERROR. Note to Attorney David Smitham to RE-FILE Document 7 FIRST
MOTION to Dismiss. Use the document type Memorandum of Law in Support ¢
Motion found under the document list Replies, Oppositions and Supporting
Documents. (db) (Entered: 02/13/2008)

02/11/2008

FILING ERROR - ELECTRONIC FILING FOR NON-ECF DOCUMENT - FIRS
MOTION to Dismiss Exhibit 8. Document filed by Julius H. Schoeps. Response
by 2/25/2008(Smitham, David) Modified on 2/13/2008 (db). (Entered: 02/11/20

5T
s due
D8)

02/11/2008

ko

FILING ERROR - ELECTRONIC FILING FOR NON-ECF DOCUMENT - FIRS
MOTION to Dismiss Exhibit 7. Document filed by Julius H. Schoeps. Response
by 2/25/2008(Smitham, David) Modified on 2/13/2008 (db). (Entered: 02/11/20

5T
s due
D8)

02/11/2008

(o0}

FILING ERROR - DEFICIENT DOCKET ENTRY - FIRST MOTION to Dismiss
Notice, Declaration, Exhibits 1-6. Document filed by Julius H. Schoeps. Respo
due by 2/25/2008(Smitham, David) Modified on 2/13/2008 (db). (Entered:
02/11/2008)

Nses

02/11/2008

I~

FILING ERROR - WRONG DOCUMENT TYPE SELECTED FROM MENU -
FIRST MOTION to Dismiss. Document filed by Julius H. Schoeps. Responses

due

by 2/25/2008(Smitham, David) Modified on 2/13/2008 (db). (Entered: 02/11/20

8)



https://ecf.nysd.uscourts.gov/doc1/12704442332?pdf_toggle_possible=1&de_seq_num=68&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704444027?pdf_toggle_possible=1&de_seq_num=77&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442326?pdf_toggle_possible=1&de_seq_num=63&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704443969?pdf_toggle_possible=1&de_seq_num=74&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442326?pdf_toggle_possible=1&de_seq_num=63&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442335?pdf_toggle_possible=1&de_seq_num=71&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442326?pdf_toggle_possible=1&de_seq_num=63&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442332?pdf_toggle_possible=1&de_seq_num=68&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442326?pdf_toggle_possible=1&de_seq_num=63&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442329?pdf_toggle_possible=1&de_seq_num=65&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442326?pdf_toggle_possible=1&de_seq_num=63&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704442323?pdf_toggle_possible=1&de_seq_num=61&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704431486?pdf_toggle_possible=1&de_seq_num=41&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704431450?pdf_toggle_possible=1&de_seq_num=38&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704431518?pdf_toggle_possible=1&de_seq_num=45&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704431509?pdf_toggle_possible=1&de_seq_num=43&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704431486?pdf_toggle_possible=1&de_seq_num=41&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704431450?pdf_toggle_possible=1&de_seq_num=38&caseid=317641

01/11/2008 Minute Entry for proceedings held before Judge Jed S. Rakoff: Initial Pretrial
Conference held on 1/4/08. (tro) (Entered: 01/11/2008)

01/11/2008 Minute Entry for proceedings held before Judge Jed S. Rakoff: Telephone
Conference held on 1/3/08. (tro) (Entered: 01/11/2008)

01/04/2008 6 | CIVIL CASE MANAGEMENT PLAN: This Case shall be Ready for Trial by
9/29/2008. The Case IS to be tried to a jury. Amended Pleadings due by 6/2/2008.
Joinder of Parties due by 6/2/2008. Deposition due by 8/1/2008. All Discovery due
by 8/15/2008. A Final Pretrial Conference is set for 9/29/2008 at 10:00 AM before
Judge Jed S. Rakoff. (Signed by Judge Jed S. Rakoff on 1/4/08) (db) (Entered
01/04/2008)

12/21/2007 Mailed notice to the attorney(s) of record. (laq) (Entered: 12/21/2007)

12/21/2007 5 |NOTICE OF CASE ASSIGNMENT to Judge Jed S. Rakoff. Judge Unassigned|is no
longer assigned to the case. (laq) (Entered: 12/21/2007)

12/19/2007 Magistrate Judge Michael H. Dolinger is so designated. (laq) (Entered: 12/21/2007)

12/19/2007 CASE ACCEPTED AS SIMILAR. Create association to 1:06—cv-12934-JSR.
Notice of Assignment to follow. (lag) (Entered: 12/21/2007)

12/18/2007 4 |NOTICE OF COURT CONFERENCE: Conference set for 1/4/2008 at 10:30 AM in
Courtroom 14B, 500 Pearl Street, New York, NY 10007 before Judge Jed S. Rakoff.)
(Signed by Judge Jed S. Rakoff on 12/18/07) (kco) (Entered: 12/18/2007)

12/07/2007 3 |RULE 7.1 CORPORATE DISCLOSURE STATEMENT. No Corporate Parent.
Document filed by The Solomon R. Guggenheim Foundation.(mbe) (laqg). (Entgred:
12/10/2007)

12/07/2007 2 |RULE 7.1 CORPORATE DISCLOSURE STATEMENT. No Corporate Parent.
Document filed by the Museum of Modern Art.(mbe) (laq). (Entered: 12/10/200[7)

12/07/2007 Case Designated ECF. (mbe) (Entered: 12/10/2007)

12/07/2007 CASE REFERRED TO Judge Jed S. Rakoff as possibly related to 06—cv-12934.
(mbe) (Entered: 12/10/2007)

12/07/2007 SUMMONS ISSUED as to Julius H. Schoeps. (mbe) (Entered: 12/10/2007)

12/07/2007 1 | COMPLAINT against Julius H. Schoeps. (Filing Fee $ 350.00, Receipt Number
635213)Document filed by the Museum of Modern Art, The Solomon R.
Guggenheim Foundation.(mbe) (Additional attachment(s) added on 4/2/2008: # 1 exh

"1, #2 exh 2) (laq). (Entered: 12/10/2007)



https://ecf.nysd.uscourts.gov/doc1/12704287629?pdf_toggle_possible=1&de_seq_num=31&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704264181?pdf_toggle_possible=1&de_seq_num=24&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704251871?pdf_toggle_possible=1&de_seq_num=18&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704233274?pdf_toggle_possible=1&de_seq_num=16&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704233271?pdf_toggle_possible=1&de_seq_num=14&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12704619897?pdf_toggle_possible=1&de_seq_num=6&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12714619898?pdf_toggle_possible=1&de_seq_num=6&caseid=317641
https://ecf.nysd.uscourts.gov/doc1/12714619899?pdf_toggle_possible=1&de_seq_num=6&caseid=317641

