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Plaintiffs Estate of Margaret Kainer, and following persons as heirs of Margaret Kainer, 

Kurt Beck as executor of the estate of Ann Beck, Janet Corden as executor of the estate of 

Gerald Corden, Martin Corden as executor of the estate of Gerald Corden, Simon Corden as 

executor of the estate of Gerald Corden, Warner Max Corden, Firelei Magali Cortes Gruenberg, 

Matilde Labbe Gruenberg, Heman Labbe Gruenberg, Peter Littman, and Heman Renato Cortes 

Ramos, and Equity Trustees Limited as executor of Elli Alter ("Plaintiffs"), by their attorneys 

DUNNINGTON, BARTHOLOW & MILLER, LLP, and as for their Amended Complaint 

respectfully allege as follows, upon knowledge as to themselves and their conduct, and upon 

information and belief as to all other matters: 

PRELIMINARY STATEMENT 

This is an action for breach of fiduciary duty, unjust enrichment, declaratory judgment, 

accounting, negligence, conversion, constructive trust, and replevin based upon Defendants' 

decades-long spoliation of Plaintiffs' assets in contravention of their common law and 

contractual duties arising from possession of Plaintiffs' assets, including but not limited to the 

duties of care, candor, loyalty, and good faith. Despite the fact that UBS AG and UBS Global 

Asset Management (Americas) Inc. (together, "UBS") and their predecessor Union Bank of 

Switzerland were longstanding trusted fiduciaries entrusted to manage the funds of Norbert Levy 

and his daughter Margaret Kainer, UBS and Defendants looted those assets for a dummy 

foundation they control. Among other flagrant misdeeds, Defendants, in 2009, without notice to 

or authority from Plaintiffs, wrongfully sold a painting in New York belonging to Plaintiffs and 

failed to obtain permission from Plaintiffs or turn over any of the proceeds of the sale with 

Plaintiffs. 
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On November 22, 1927, Norbert Levy (father of Margaret Kainer) founded a family 

foundation domiciled in Switzerland named "Norbert Stiftung" (hereinafter, "Norbert Levy 

Foundation I").1 Norbert Levy's longstanding confidential relationship with Union Bank of 

Switzerland/UBS was so important to him that, in the charter of Norbert Levy Foundation I, he 

specifically required that at least one member of the two-member board of trustees be a director 

of the Union Bank of Switzerland. Dr. Albert Genner, an employee of the Union Bank of 

Switzerland, was a trustee during a significant portion of the occurrences underlying this 

complaint. Union Bank of Switzerland merged into Defendant UBS in 1998. 

When Norbert Levy died in 1928, his daughter Margaret Kainer was the sole heir to his 

estate. Like her father, Margaret Kainer had a longstanding confidential fiduciary relationship 

with Union Bank of Switzerland/UBS, and trusted them to manage her assets throughout her 

lifetime. Margaret Kainer died in 1968 with no issue. Her husband Ludwig Kainer predeceased 

her. At death, she lived and was domiciled in Neuilly sur Seine, France. Upon information and 

belief, Margaret Kainer's estate contained over 400 works of art. 

After Margaret's death, Dr. Albert Genner, a trustee of Norbert Levy Foundation I who 

was a director of the Union Bank of Switzerland/UBS, falsely asserted to a German court that 

Margaret Kainer had no heirs. In or around May, 2012, a French acte notariale determined that 

Margaret Kainer had multiple heirs. Those heirs or their executors/heirs are Plaintiffs in this 

matter. Plaintiffs did not learn until recently that they were heirs of Margaret Kainer, or that, 

upon information and belief, Margaret Kainer's estate contained over 400 works of art. This 

lack of knowledge was reasonable given the circumstances of the Holocaust and the fact that the 

Kainers' property was looted by the Nazis, and many family members were murdered, 

persecuted, or dispersed. 

"Stiftung" is a German word meaning "foundation". 
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According to § 12 of the charter of Norbert Levy Foundation I, the Foundation expired 

"automatically" with the childless death of Margaret Kainer in 1968. On February 22, 1971, Dr. 

Genner purported to form a new foundation, the Norbert Levy Stiftung (the "Norbert Levy 

In creating Norbert Levy Foundation II, Genner required that at least one Foundation 11"). 

representative of Union Bank of Switzerland/UBS be on the two-member board of trustees. 

Norbert Levy Foundation II was a sham, created in violation of French law and Swiss law 

To perpetuate this scheme, Genner filed documents falsely to divert assets from Plaintiffs. 

claiming that Norbert Levy Foundation II was the same foundation as Norbert Levy Foundation 

I, but had merely been converted for a different purpose. In fact, Norbert Levy Foundation I had 

been dissolved and had absolutely no connection with Norbert Levy Foundation II, with the heirs 

of Norbert Levy or with the heirs of Margaret Kainer. Nevertheless, Genner practiced a deceit 

by presenting Norbert Levy Foundation II to the German courts as heir of Norbert Levy, 

claiming for Norbert Levy Foundation II the three-quarters of Norbert Levy's estate that 

rightfully belonged to Margaret Kainer and her heirs. Moreover, as Genner and Union Bank of 

Switzerland/UBS knew, Norbert Levy Foundation II could never be a rightful heir of Margaret 

Kainer or Norbert Levy, because it did not exist at the time of their deaths. 

One of the many assets that Defendants looted from Plaintiffs was a multimillion-dollar 

painting by Edgar Degas entitled "Danseuses" (the "Painting"). In 2009, the Painting was 

auctioned through Christie's in New York for $10,722,500.00 (the "Painting Transaction"). At 

the time of the Painting Transaction, at least one representative of UBS—Defendant Kircher— 

was on the board of trustees of Norbert Levy Foundation II. The sale was made on the basis of a 

purported "restitution settlement agreement" with the heirs of Margaret Kainer and Ludwig 

Kainer. However, neither Plaintiffs nor anyone rightfully acting on their behalf has ever entered 
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into any such "restitution settlement agreement" or has knowledge of any such document. 

Rather, on information and belief, it appears that UBS, purporting to act on behalf of the heirs of 

Margaret Kainer and Ludwig Kainer, wrongfully engineered such agreement with the auction 

house. Plaintiffs were not informed about the auction, nor did they receive any payment in 

connection with the auction. Accordingly, to the extent that the painting sold during the Painting 

Transaction was owned by Margaret Kainer, the proceeds of the sale are the property of 

Plaintiffs. 

Norbert Levy Foundation II continues to be dominated and controlled by Defendants and 

has never accounted to Plaintiffs. Specifically, representatives of UBS continue to serve on the 

board of Norbert Levy Foundation II. Defendant Kircher has been a trustee of Norbert Levy 

Foundation II or its President since May 10, 1989, and has had responsibility for managing 

Norbert Levy Foundation II since that date. 

By this lawsuit, Plaintiffs seek to recover the assets looted by Defendants or the monetary 

equivalent of those assets and to impose a constructive trust on any transferees to be made 

whole. Given Defendants' superior knowledge and fiduciary duties, as alleged herein, it would 

be inequitable for Defendants to assert any equitable defenses herein. As set forth below, this 

action is brought within the applicable statutes of limitations and is thus timely as a matter of 

law. Further, to the extent that Defendants assert any time-based defenses such as statute of 

limitations, such defenses have been tolled under the doctrines of judicial estoppel, equitable 

estoppel, and equitable tolling, by virtue Defendants' fraudulent and deceptive conduct. 

II. 

JURISDICTION AND VENUE 

1. This Court has personal jurisdiction over each of Defendants as follows. 
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2. UBS AG is a foreign corporation regularly doing business in New York, and 

accordingly, UBS is subject to jurisdiction under C.P.L.R. 302(a). It is the largest bank in 

Switzerland, with over 64,000 employees doing business in 50 countries and is listed on the New 

York Stock Exchange. In New York, UBS does business through three subdivisions, wealth 

management, investment banking, and asset management. UBS maintains offices in New York, 

and UBS's U.S. corporate headquarters are in New York City. Goldberg v. UBS AG, 660 

F.Supp.2d 410, 414-415 (E.D.N.Y. 2009). 

3. UBS Global Asset Management (Americas) Inc. is a Delaware corporation registered 

to do business in New York, and regularly doing business in New York, and accordingly, is 

subject to jurisdiction in New York under C.P.L.R. 302(a). Upon information and belief, UBS 

Global Asset Management (Americas) Inc. is a subsidiary of UBS AG, that acts as a general 

agent of UBS AG and is little more than a local alter ego of UBS AG, routinely mingling 

accounts, resources, and employees. UBS AG does business through UBS Global Asset 

Management (Americas) Inc. managing private assets such as the ones at issue in this matter. 

Upon information and belief, Defendant Kircher is an Executive Director of UBS Global Asset 

Management (Americas) Inc. 

4. Norbert Levy Foundation II is a foundation that purports to have been created under 

Swiss law, but instead is a sham, is upon information and belief a mere alter-ego of UBS, and is 

completely dominated and controlled by UBS. Upon information and belief, Norbert Levy 

Foundation II regularly transacts business in New York, including, but not limited to, 

maintaining repeated contacts with art auction houses in New York in furtherance of its business. 

Additionally, Norbert Levy Foundation II committed a tortious act within the state in 2009 by, 

unbeknownst to Plaintiffs, wrongfully selling a painting belonging to Plaintiffs without proper 
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authority, in New York. Upon information and belief, Norbert Levy Foundation II committed 

other tortious acts within the State separate from the Painting Transaction by, unbeknownst to 

Plaintiffs, wrongfully offering for sale one or more paintings belonging to Plaintiffs without 

proper authority, in New York. Because of Defendants' deception, the details of such 

transactions cannot be uncovered without the benefit of discovery. Accordingly, Norbert Levy 

Foundation II is subject to jurisdiction under C.P.L.R. 302(a). 

5. Edgar Kircher is a Director of UBS and upon information and belief has been a 

trustee of Norbert Levy Foundation II or its President since 1989, and has had responsibility for 

managing the foundation since that time. According to an internet directory (a copy of which is 

attached as Exhibit A). Kircher maintains a business address at UBS at 1285 Avenue of the 

Americas, New York, New York, and, is an Executive Director of UBS Global Asset 

Management. Upon information and belief, Kircher regularly transacts business in New York, 

including, but not limited to, personally or through agents, maintaining contacts with art auction 

houses in New York in furtherance of his business. Additionally, Kircher committed a tort 

within the state by virtue his direction of Norbert Levy Foundation II in the illicit Painting 

Transaction in New York County as discussed more fully below. Upon information and belief, 

Kircher committed other tortious acts within the State separate from the Painting Transaction by, 

unbeknownst to Plaintiffs, wrongfully offering for sale one or more paintings belonging to 

Plaintiffs without proper authority, in New York. Because of Defendants' deception, the details 

of such transactions cannot be uncovered without the benefit of discovery. Accordingly, Kircher 

is subject to jurisdiction under C.P.L.R. 302(a). 

6. John Does 1-X are individuals and/or corporate entities, including a possessor of 

Danseuses by Edgar Degas, c. 1896 (which was stolen from Plaintiffs), who, upon information 
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and belief, have either (i) received, possessed, acquired, sold, appropriated, or converted any 

property and/or money which rightfully belongs to Plaintiffs, or (ii) assisted Defendants in 

carrying out their scheme to loot assets property and/or money which rightfully belongs to 

Plaintiffs, and who: (i) are domiciled in New York, (ii) transact any business within the state or 

contract anywhere to supply goods or services in the state, (iii) committed a tortious act within 

the state, (iv) committed a tortious act without the state causing injury to person or property 

within the state, and (a) regularly do or solicit business, or engage in any other persistent course 

of conduct, or derive substantial revenue from goods used or consumed or services rendered, in 

the state, or (b) expect or should reasonably expect the act to have consequences in the state and 

derive substantial revenue from interstate or international commerce, or (v) owns, uses or 

possesses any real property situated within the state. 

7. Venue is proper in this Court under C.P.L.R. 503 because, upon information and 

belief, Defendant UBS has multiple offices located in New York County, including one in which 

Defendant Kircher maintains an office, at 1285 Avenue of the Americas, New York, NY 10019. 

Alternatively, Venue is proper in this Court under C.P.L.R. 503 because New York County is the 

venue chosen by Plaintiffs. 

8. This action is brought within any applicable statutes of limitations, and to the extent 

that any statute of limitations might otherwise apply, the facts set forth herein warrant equitable 

tolling of such limitations periods. 

III. 

THE PARTIES 

Plaintiff Estate of Margaret Kainer (the "Estate") is the estate of decedent 

Margaret Kainer, who was the sole heir to Norbert Levy. The individual heirs of Margaret 
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Kainer set forth herein are in the process of applying for formal letters from the New York 

County Surrogate to represent the Estate. 

10. Plaintiff Kurt Beck is an heir of Margaret Kainer, as determined by a certificate 

of inheritance issued in Paris, France, by acte notarial2 in or around May, 2012. 

11. Plaintiff Janet Corden is an heir of Margaret Kainer through the estate of Gerald 

Martin Corden, as determined by a certificate of inheritance issued in Paris, France, by acte 

notarial in or around May, 2012. 

Plaintiff Martin Corden is an heir of Margaret Kainer through the estate of 12. 

Gerald Martin Corden, as determined by a certificate of inheritance issued in Paris, France, by 

acte notarial in or around May, 2012. 

Plaintiff Simon Corden is an heir of Margaret Kainer through the estate of 13. 

Gerald Martin Corden, as determined by a certificate of inheritance issued in Paris, France, by 

acte notarial in or around May, 2012. 

14. Plaintiff Warner Max Corden is an heir of Margaret Kainer, as determined by a 

certificate of inheritance issued in Paris, France, by acte notarial in or around May, 2012. 

Plaintiff Equity Trustees Limited is an heir of Margaret Kainer, as executor of 15. 

the estate of Elli Alter. 

16. Plaintiff Firelei Magali Cortes Gruenberg is an heir of Margaret Kainer, as 

determined by a certificate of inheritance issued in Paris, France, by acte notarial in or around 

May, 2012. 

2 "Acte notarial" is a quasi-judicial French legal proceeding in which heirs of a decedent are determined. French 
and U.S. courts routinely accept the findings of French notaries, which have the equivalent effect of a probate 
decree. 
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17. Plaintiff Matilde Labbe Gruenberg is an heir of Margaret Kainer through the 

estate of Rebecca Cortes-Ramos, who was an heir of Margaret Kainer as determined by a 

certificate of inheritance issued in Paris, France, by acte notarial in or around May, 2012. 

18. Plaintiff Heman Labbe Gruenberg is an heir of Margaret Kainer through the 

estate of Rebecca Cortes-Ramos, who was an heir of Margaret Kainer as determined by a 

certificate of inheritance issued in Paris, France, by acte notarial in or around May, 2012. 

Plaintiff Peter Littman is an heir of Margaret Kainer, as determined by a 19. 

certificate of inheritance issued in Paris, France, by acte notarial in or around May, 2012. 

Plaintiff Hernan Renato Cortes Ramos is an heir of Margaret Kainer, as 20. 

determined by a certificate of inheritance issued in Paris, France, by acte notarial in or around 

May, 2012. 

Defendant UBS AG is a global firm that provides financial services to private, 21. 

corporate, and institutional clients. It is headquartered in Zurich and Basel, Switzerland. 

Norbert Levy Foundation I was required by its charter to have two members on its Board of 

Trustees, one of which was to be a director of the Union Bank of Switzerland/UBS. Similarly, 

Norbert Levy Foundation II was required by its purported charter to have two members on its 

Board of Trustees, one of which was to be a director of Union Bank of Switzerland/UBS. 

Additionally, throughout their respective lifetimes, both Norbert Levy and his daughter, 

Margaret Levy, entrusted Union Bank of Switzerland/UBS to manage their assets. UBS AG has 

a New York business address of 1285 Avenue of the Americas, New York, NY 10019. 

22. Defendant UBS Global Asset Management (Americas), Inc. is a subsidiary of 

UBS AG, and UBS AG does business through UBS Global Asset Management (Americas) Inc. 
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managing private assets such as the ones at issue in this matter. Upon information and belief, 

Defendant Kircher is an Executive Director of UBS Global Asset Management (Americas) Inc. 

Defendant Norbert Levy Stiftung is a is a foundation that purports to be a 23. 

converted version of the original Norbert Levy Foundation I, but instead is a sham, is upon 

information and belief a mere alter-ego of UBS, and is completely dominated and controlled by 

It committed a tortious act within the state in 2009 by, inter alia, unbeknownst to UBS. 

Plaintiffs, wrongfully entering into the illicit Painting Transaction. Additionally, upon 

information and belief, it committed a tortious act within the State by, inter alia, unbeknownst to 

Plaintiffs, wrongfully entering into an illicit agreement to offer for sale in New York a Renoir 

painting which rightfully belonged to Plaintiffs. Further, upon information and belief, it has 

wrongfully sold additional paintings which belong to Plaintiffs within New York, and, as a result 

of Defendants' deception, the details of such transactions cannot be uncovered without the 

benefit of discovery. It has an address of c/o Edgar Kircher, Rigastrasse 11, 7000 Chur. Upon 

information and belief, it had conducted other transactions in New York that will be revealed 

only through disclosure in this action by a compelled accounting. 

Defendant Edgar Kircher is a director of UBS AG Zurich, and has been a 24. 

member of the Norbert Levy Foundation IPs board of trustees or its President since 1989, and 

has had responsibility for managing the foundation since that time. Upon information and belief, 

Kircher was acting as a trustee of Norbert Levy Foundation II during the illicit Painting 

Kircher committed a tortious act within the state in 2009 by, inter alia, Transaction. 

unbeknownst to Plaintiffs, wrongfully entering into the illicit Painting Transaction. Additionally, 

upon information and belief, Kircher committed a tortious act within the State by, inter alia, 

unbeknownst to Plaintiffs, wrongfully entering into an illicit agreement to offer for sale in New 
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York a Renoir painting which rightfully belonged to Plaintiffs. Further, upon information and 

belief, Kircher has wrongfully sold additional paintings which belong to Plaintiffs within New 

York, and, as a result of Defendants' deception, the details of such transactions cannot be 

uncovered without the benefit of discovery. According to an internet directory (a copy of which 

is attached as Exhibit A), he has a business address at UBS in New York at 1285 Avenue of the 

Americas, New York, NY 10019. 

Defendants John Does 1-X are any and all additional individuals and/or 25. 

corporate entities which, upon information and belief, have either (i) received, possessed, 

acquired, sold, appropriated, or converted any property and/or money which rightfully belongs to 

Plaintiffs, or (ii) assisted Defendants in carrying out their scheme to loot assets property and/or 

money which rightfully belongs to Plaintiffs, as alleged herein. 

IV. 

ALLEGATIONS RELEVANT TO ALL CLAIMS 

A. Norbert Lew Founds The Original Norbert Stiftung Family Foundation. 

On November 22, 1927, Norbert Levy (father of Margaret Kainer) founded a 26. 

family foundation with domicile in Switzerland, named Norbert Stiftung (hereinafter referred to 

as the "Norbert Levy Foundation I"). He entrusted Union Bank of Switzerland/UBS to manage 

the assets of the foundation. 

27. According to § 6 of the charter of the Norbert Levy Foundation I, the board of 

trustees consisted of two members, at least one of which was required to be a director of the 

Union Bank of Switzerland. 

In 1998, the Union Bank of Switzerland merged into UBS as it is known today. 28 . 

On July 8, 1927, Norbert Levy made his last will, as follows: 29. 
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"In revoking all dispositions by will made so far, I herewith determine 

that my daughter Margaret Kainer shall be my sole heir. First and foremost, an 

amount of my estate shall be deposited which shall serve to maintain my wife's 

and my grave for the next 40 years and to decorate it at the anniversaries of 

death. 

My dead body shall be committed to the flames, if possible at the W. 

crematory. 

My sister M., my sister in law D., my niece A. shall receive their monthly 

payments to their death. 

In case that my daughter dies before her husband, her husband shall 

receive his share as determined by law, while the remainder of the estate shall be 

conversed into a "Norbert Levy Foundation" which shall grant support to 

impoverished, poor, dignified members of my_ family, for all purposes which seem 

appropriate to the foundation's board. The board shall be appointed by the 

corresponding head of the Jewish community. 

If my daughter dies alone, without leaving [heirs by blood], with the 

exception of a fourth of her estate which she may freely dispose of, the estate left 

by her shall be used to set up this "Norbert Levy Foundation " as well. 

Berlin, July 8, 1927 signed by Norbert Levy " 

30. On August 11, 1928, Norbert Levy passed away and the probate court in 

Charlottenburg issued a certificate of inheritance, as follows: 

"Certificate of Inheritance 

Ref No. 6 VI1467/28 Charlottenburg Amtsgericht 
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Sole heir (full heir) of Counsellor of Commerce Norbert Levy who deceased 

August 11, 1928 at Samedan, residing at Berlin-Charlottenburg, is his daughter 

Ms. Margaret Kainer from Paris currently residing at Kurfurstendamm 35. 

In the following two cases conditional subsequent succession regarding the 

remainder of the estate has been ordered: 

In case that the heiress dies before her husband Professor Ludwig Kainer, he and 

a "Norbert Levy Foundation " to be constituted shall become subsequent heirs. 

In case that the heiress dies without leaving behind her husband and any 

descendants, the mentioned "Norbert Levy Foundation " shall become subsequent 

heir, in the amount of three fourths of the estate. 

Berlin-Charlottenburg, December 4, 1928 " 

According to a letter from a department of the Swiss Government dated 31. 

December 22, 1944, the assets of the Norbert Levy Foundation I were administered by the Union 

Bank of Switzerland/UBS. 

According to the same letter, Margaret and Ludwig Kainer were refugees in 32. 

Switzerland between 1943 and 1946, and received 800 Swiss francs per month from the Norbert 

Levy Foundation I to cover their living costs in Switzerland. They relied heavily on Union Bank 

of Switzerland/UBS to manage their assets. 

33. In 1967, Ludwig Kainer died. 

34. In December 1968 Margaret Kainer died. 

At death, Margaret Kainer resided and was domiciled at Neuilly sur Seine, 35. 

France. Accordingly, French substantive law governs the disposition of her estate. 
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36. Margaret Kainer died intestate. Accordingly, ownership of her entire estate, 

including the entire estate of Norbert Levy to which she was the sole heir, passed to Plaintiffs. 

Plaintiffs obtained a French certificate of inheritance issued by an acte notarial 37. 

determining that, pursuant to French law, Margaret Kainer had several heirs as of May 25, 2012. 

Those heirs, or their executors/heirs, are Plaintiffs in this matter. 

According to § 12 of the charter of Norbert Levy Foundation I, Norbert Levy 38. 

Foundation I expired "automatically" with the childless death of Margaret Kainer. 

39. Because no heir of Margaret Kainer was known to the authorities in Pully, the city 

in which Margaret Kainer was registered, an administrator for her estate was put in place. 

On or around January 30, 1969, Eric Kiilling was appointed administrator of 40. 

Margaret Kainer's estate by a justice of the peace in Pully. His mandate ended in November, 

2003, according to public documents from the town of Pully. 

41. Upon information and belief, Kiilling never searched for Margaret Kainer's heirs 

or, in the alternative, knew about such heirs and concealed their inheritance from them. At all 

relevant times, a search of International Red Cross records would have revealed the existence of 

Margaret Kainer's heirs. 

42. According to public Swiss documents, Eric Kiilling was a representative of Union 

Bank of Switzerland/UBS and he was the attorney of Margaret Kainer and the administrator of 

Margaret Kainer's portfolio. 

Thus, Kiilling and Union Bank of Switzerland/UBS were Margaret Kainer's 43. 

trusted fiduciaries and managed her portfolio and acted as her executor during the course of over 

thirty years, during which time they received significant payments. 
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B. Defendants Do Not Search For Heirs Of Margaret Kainer, But Instead Conspire To 
Divert Her Assets To A New Purported Foundation Which They Control. 

On February 22, 1971, Dr. Albert Genner purported to "convert" Norbert Levy 44. 

Foundation 1 into a new foundation, the Norbert Levy Stiftung ("Norbert Levy Foundation 11"). 

However, no "conversion" was possible as Norbert Levy Foundation I dissolved 45. 

upon information and belief in or around 1944 for lack of funds, but, at the latest, by operation of 

Swiss law in or around December 18, 1968 with the childless death of Margaret Kainer. 

Genner was the last member of the board of trustees of Norbert Levy 46. 

Foundation I. 

47. Genner filed documents with the Swiss commercial register in which he falsely 

claimed that he had "converted" Norbert Levy Foundation I into Norbert Levy Foundation II. 

In an internal memo sigued by Dr. Genner, at that time a director of Union Bank 48. 

of Switzerland/UBS, Genner explains why Norbert Levy Foundation II had to be established. 

49. This "smoking gun" memo reveals Genner's bad faith in forming Norbert Levy 

Foundation II. The memo can be summarized as follows: 

The family foundation exists for several decades. It was founded by 

Norbert Levy, a Counsellor of Commerce living in Berlin. The last beneficiaries 

were Margaret and Ludwig Kainer. A long time ago they chose 

Lausanne/Switzerland as their domicile. There they were taxed on a lump-sum 

basis. The family foundation had its domicile in Klosters/Switzerland and at some 

point — probably in 1944 — it was de-registered in Klosters/Switzerland. 

In the meantime Margaret and Ludwig Kainer died. A claim for 

compensation in the amount of several million Deutsche Mark for all they had to 

suffer during World War II was filed in Germany. Now that Margaret and Ludwig 
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Kainer have passed away the claim will be dismissed if there is nobody who takes 

their place. As there are no heirs of Margaret and Ludwig Kainer at most an 

entitlement of the family foundation could be constructed because Margaret and 

Ludwig were the only beneficiaries of the family foundation. The German attorney 

[Anna von Schoenebeck] who already represented the interests of Ludwig Kainer 

is of the opinion that she could get through with it if she was able to present a 

proper foundation. 

Facing this situation the question would be to modify the family 

foundation into a public foundation in order to be able to introduce a real 

foundation as rightful claimant and successor in title of Margaret and Ludwig 

Kainer. For this reason it has to be clarified whether the modification of the 

family foundation could be done within short time (a few weeks) and if the Canton 

Graubiinden would be willing to take over the supervision over the foundation. 

As new purpose of the foundation I propose the following clause: 

The foundation makes contributions to the education ofjuveniles under 20 

years old which either due to health reasons have to stay in climatic more 

favourable regions like in the canton of Graubilnden/Switzerland or due to their 

personal circumstances respectively those of their family background would not 

be able to visit a school adapted to their capacities without special financial 

support. Jewish children from pre-war Germany shall be preferred. 

50. The last sentence is revealing, because in 1971 when Norbert Levy Foundation II 

was established, all Jewish children bom before World War II were adults, and accordingly, 
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there were no such children to be supported. Thus, the foundation was set up with a bogus 

pretextual purpose. 

51. This internal memo shows that Genner knew that he proposed to establish a new 

purported foundation that, except for the name, had nothing in common with the family 

foundation and was a sham. 

He knew that this foundation could never be a rightful heir of Margaret and 52. 

Ludwig Kainer. 

Moreover, prior to creating Norbert Levy Foundation II Dr. Genner made no 53. 

efforts to search for any heirs of Margaret Kainer; rather, he just alleged—without any factual 

basis—that there were no heirs. 

54. There were several methods available to Dr. Genner pursuant to which he could 

have searched for the heirs of Margaret Kainer. For example, the Red Cross assisted with 

locating missing family members after World War II, and the International Tracing Service 

("ITS") in Bad Arolsen, Germany, is dedicated to finding civilians who went missing during 

World War II, and has been helping to document and locate such individuals and their family 

members since about 1944. In fact, at least one member of Kainer's family used the ITS to try to 

locate his relatives after World War II, and two of Kainer's family members wrote to the Norbert 

Levy Foundation II between 1947 and 1950 requesting financial assistance. 

55. Accordingly, the Norbert Levy Foundation II could have easily found the rightful 

heirs to the estate of Margaret Kainer. However, as discussed above, Dr. Genner failed to pursue 

any such research, and simply alleged that Margaret Kainer had no heirs. 

56. Dr. Genner undertook these actions to pursue his plan to take control of the assets 

which belonged to Margaret Kainer's heirs—which consisted in large part of claims against 
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Germany arising out of the Holocaust—in order to pursue the claims before the German courts 

and ultimately steal the money from Margaret Kainer's heirs. 

Norbert Levy Foundation II has absolutely no connection with Norbert Levy 57. 

Foundation I. It is a completely different purported entity. 

As Genner and Union Bank of Switzerland/UBS were aware, Norbert Levy 58. 

Foundation II could not be a rightful heir of either Margaret nor of Ludwig Kainer (or of Norbert 

Levy) as it did not exist when they died. 

Nevertheless, Genner and Union Bank of Switzerland/UBS committed a fraud on 59. 

the German courts, presenting Norbert Levy Foundation II to the German courts as purported 

heir of Norbert Levy, claiming three-quarters of Norbert Levy's estate that rightfully belonged to 

Margaret Kainer's heirs. 

60. Based on Genner's actions and assertions, particularly since he was cloaked in the 

authority of Union Bank of Switzerland/UBS, the probate court in Berlin rendered a void ab 

initio certificate of inheritance in favor of Norbert Levy Foundation II. 

61. The Norbert Levy Foundation II was represented in Germany by Anna von 

Schoenebeck, notary and attomey-at-law. 

62. Von Schoenebeck was aware that the Norbert Levy Foundation II could not be an 

heir of Norbert Levy, Margaret Kainer, or Ludwig Kainer. 

63. Nevertheless, Von Schoenebeck conspired with Union Bank of Switzerland/UBS 

and Genner to steal the assets of the estate of Margaret Kainer—which rightfully belonged to 

Plaintiffs—for Norbert Levy Foundation II and Union Bank of Switzerland/UBS. 
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According to § 6 of the charter of Norbert Levy Foundation II, the board of 64. 

trustees consisted of two members, one of whom was required to be a director of Union Bank of 

Switzerland/UBS, either still active or retired. 

C. UBS Continues To Maintain Its Control Over Norbert Levy Foundation II For 
Decades. 

UBS has continued to maintain control over Norbert Levy Foundation II for 65. 

decades. 

Eric Kiilling, a representative of UBS, served as Margaret Kainer's trusted 66. 

attorney, portfolio manager, and the administrator of her estate, for over thirty years. 

67. Dr. Hans Bener, who acted as notary in the act of purportedly founding Norbert 

Levy Foundation II, became a member of the board of trustees of Norbert Levy Foundation II on 

March 19, 1971. 

On August 17, 1984, the board of trustees of Norbert Levy Foundation II had a 68. 

meeting. 

69. At that meeting Genner stepped down as president and became an ordinary 

member of the board of Norbert Levy Foundation II. 

70. At the same time Dr. Theophil Sprecher was elected as successor of Dr. Hans 

Bener. 

71. Dr. Theophil Sprecher also succeeded Dr. Albert Genner as president of Norbert 

Levy Foundation II. 

72. According to the commercial register, Dr. Theophil Sprecher was, at least from 

1992, an employee of Union Bank of Switzerland/UBS, and had joint signature authority for the 

branch in Chur. 
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73. According to the minutes of the meeting of board of trustees, which took place in 

a conference room of the Union Bank of Switzerland/UBS in Chur, it appears that Dr. Hans 

Bener passed away in 1984. 

According to the minutes of the meeting of the board trustees held on May 10, 74. 

1989, Edgar Kircher was elected as a new member of the board of trustees, and was entrusted to 

manage the foundation. 

According to the commercial register in Chur, in 1992, Edgar Kircher became a 75. 

director with joint signature of the branch of the Union Bank of Switzerland/UBS in Chur. 

76. Edgar Kircher was also director of the Union Bank of Switzerland/UBS in Zurich. 

The board of trustees held a meeting on September 13, 1990, in a conference 77. 

room of the Union Bank of Switzerland/UBS in Chur. At this meeting, Alex Brembilla, a Union 

Bank of Switzerland/UBS employee, was appointed Auditor of Norbert Levy Foundation II, and 

the foundation's address was changed to Brembilla's home. 

The board of trustees held another meeting on May 16, 1991, in a conference 78. 

room of the Union Bank of Switzerland/UBS in Chur. At this meeting, Alex Brembilla was 

again appointed Auditor of Norbert Levy Foundation II. 

79. At this meeting in 1991, Dr. Theophil Sprecher and Dr. Albert Genner resigned 

their positions as president and member of the board of trustees of Norbert Levy Foundation II, 

respectively. 

80. Also at this meeting, Edgar Kircher became the new president of Norbert Levy 

Foundation II. 
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81. Further, Mario Simmen, a director of the branch of Union Bank of 

Switzerland/UBS in Davos, was elected as member of the board of trustees of Norbert Levy 

Foundation 11. 

At a subsequent meeting of the board of trustees on August 26, 1992, held in a 82. 

conference room of the Union Bank of Switzerland/UBS in Chur, Mario Simmen resigned as 

member of the board of trustees and his wife was elected as his successor. 

On May 22, 1996 the board of trustees held a meeting in a conference room of the 83. 

Union Bank of Switzerland/UBS in Chur. 

84. On May 26, 1998, the board of trustees held a meeting in a conference room of 

the Union Bank of Switzerland/UBS in Chur, at that meeting § 6 of the charter of foundation was 

changed. 

Until the May 26, 1998 meeting, one member of the board of trustees of Norbert 85. 

Levy Foundation II was required to be an active or retired director of the Union Bank of 

Switzerland/UBS. This provision was amended at the meeting so as to require only that one 

member of the board of is a competent person from the financial world. 

86. This amendment was made to accommodate the merger of Union Bank of 

Switzerland into UBS. 

87. The next meeting of the board of trustees of Norbert Levy Foundation II took 

place on June 16, 1999, in a conference room of Union Bank of Switzerland/UBS in Chur. 

88. The following meeting of the board of trustees of Norbert Levy Foundation II 

took place on February 21, 2001, in a conference room of the City Hall in Chur. At this meeting 

it was decided that the domicile of the foundation would be at the personal home of Edgar 

Kircher. 
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89. The next of the board of trustees of Norbert Levy Foundation II took place on 

June 9, 2006, in a conference room of the City Hall in Chur. 

90. The most recent known meeting took place on October 21, 2008, at UBS in Chur. 

At that meeting it was decided to cancel the portfolio mandate with UBS, and in the future the 

board of trustees would administer the assets. 

Although the formal condition that one of the members of the board of the 91. 

foundation had to be an active or former director at UBS was dropped, there was and still is a 

connection with UBS because Edgar Kircher was and still is both a director at UBS and a 

member of the board of Norbert Levy Foundation II with management responsibility for the 

foundation. 

Defendants Enter Into The Illicit Painting Transaction In New York, Depriving 
Plaintiffs Of Substantial Assets. 

D. 

92. In 2009, a painting by Edgar Degas entitled Danseuses was auctioned through 

Christie's in New York for $10,722,500. Attached hereto as Exhibit B is a copy of a summary of 

the auction from the Christie's website. 

According to information provided by Christie's website, the sale was made on 93. 

the basis of a purported "restitution settlement agreement" with the heirs of Margaret Kainer and 

Ludwig Kainer. 

94. However, neither Plaintiffs nor anyone rightfully acting on their behalf has ever 

entered into any such "restitution settlement agreement," or is aware of any such document. 

95. Rather, on infonnation and belief, it is highly likely that Norbert Levy 

Foundation II, purporting to act on behalf of the heirs of Margaret Kainer and Ludwig Kainer, 

wrongfully entered into such agreement. 

23 



96. Moreover, the heirs of Margaret Kainer were not informed about the auction, nor 

did they receive any payment in connection with the auction. 

97. Accordingly, to the extent that the painting sold during the Painting Transaction 

was owned by Margaret Kainer, the proceeds of the sale and/or the Painting itself are the 

property of Plaintiffs and should be subjected to replevin, a constructive trust and returned to the 

rightful owners. 

98. On April 22, 2013, Defendant Kircher filed an affidavit in this matter discussing 

certain transactions and events that purportedly occurred prior to and after the Painting 

Transaction. 

99. In the affidavit, Kircher admitted that he visited New York in November 2009, 

shortly after the Painting Transaction, and that during his visit, he "visited Christie's to discuss 

its auction sale of 'La Danseuse" painting by Edgar Degas (the "Painting") which had taken 

place during the prior week . . . K i r c h e r Aff. f 13. 

100. However, in his affidavit, Kircher claimed that the Painting Transaction was 

undertaken by Christie's on behalf of an anonymous middleman, as opposed to the Norbert Levy 

Foundation 11. Kircher claimed that in May 2009, approximately six months prior to the Painting 

Transaction, the Norbert Levy Foundation II entered into an opaque series of transactions 

through which it received approximately $1.8 million from an unnamed Japanese Gallery in 

exchange for its purported rights to the Painting. According to Kircher, the Japanese Gallery 

subsequently sold the Painting to "an anonymous art dealer," who subsequently auctioned the 

Painting in New York. The affidavit is silent on what relationship, if any, the "anonymous art 

dealer" had to Kircher, the Norbert Levy Stiftung II, UBS, or any other party. 
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101. The lack of crucial details surrounding the purported intermediary transactions in 

Kircher's affidavit, along with the extraordinarily short time period between the Norbert Levy 

Foundation II's sale of its purported rights to the Painting, and the fact that the price purportedly 

paid to the Japanese Gallery by the "anonymous art dealer" was well below the market price 

realized at auction only a few weeks or months later, indicate that discovery is necessary to 

obtain a complete picture of Defendants' dealings in furtherance of their scheme to divest 

Plaintiffs of their property. 

E. Defendants Obfuscate Their Contacts With New York. 

102. In an attempt to avoid responsibility for their actions, Defendants and their 

representatives have obfuscated their contacts with New York. For example, James Palmer, the 

lawfully-appointed representative of Plaintiffs, emailed Lucian Simmons, a New York-based 

Sotheby's employee to inquire about any contacts between Simmons and anyone purporting to 

represent the heirs of Margaret Kainer. In response, Simmons stated that he "would be pleased 

to forward [the] email to the counsel for the [purported] heirs of Margaret Levy-Kainer . . . ." 

Shortly thereafter, counsel for Defendant Norbert Levy Foundation II, Jost von Trott zu Solz, 

contacted Palmer by letter, signed by Imke Gelien, stating "we know the whereabouts of more 

art works and more art works have been settled than the ones that Sotheby's has mentioned to 

you." 

103. Representatives of Plaintiffs inquired several more times about the connections 

between Defendants and Simmons, but were provided only equivocal responses, which left them 

in the dark about what may have happened to their assets. 

104. Accordingly, it is highly likely that Defendants Kircher and Norbert Levy 

Foundation II were in contact with Lucian Simmons at Sotheby's New York office in furtherance 
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of their illicit scheme to sell artworks in New York belonging to a trust of which the Plaintiffs 

were the sole beneficiaries. 

CAUSES OF ACTION 

FIRST CLAIM FOR RELIEF 
(Accounting) 

(Against All Defendants) 

105. Plaintiffs repeat and reallege all preceding paragraphs as if fully set forth herein. 

106. At all relevant times, Defendants were fiduciaries to Plaintiffs. 

107. Norbert Levy had a longstanding confidential fiduciary relationship with 

Defendants because during his lifetime he entrusted Union Bank of Switzerland/UBS to manage 

his assets for his benefit. In fact, the relationship was so important to Norbert Levy that in the 

bylaws of the foundation he created during his lifetime he specifically required that Union Bank 

of Switzerland/UBS would continue to manage assets for the benefit of his family. Accordingly, 

Union Bank of Switzerland/UBS owed Norbert Levy fiduciary duties of good faith, candor, 

loyalty, and care. 

108. Margaret Kainer also had a longstanding confidential fiduciary relationship with 

Defendants because during her lifetime she entrusted Union Bank of Switzerland/UBS to 

manage her assets for her benefit, and she relied on Union Bank of Switzerland/UBS to manage 

the assets of Norbert Levy Foundation I for her benefit. Accordingly, Union Bank of 

Switzerland/UBS owed Margaret Kainer fiduciary duties of good faith, candor, loyalty, and care, 

especially as Eric Kiilling, an employee of Union Bank of Switzerland/UBS, served as 

administrator to Margaret Kainer's estate for over 30 years. 
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Union Bank of Switzerland/UBS owed fiduciary duties of good faith, candor, 109. 

loyalty, and care to Plaintiffs because Plaintiffs were the intended beneficiaries of Norbert Levy 

and the foundation that he created during his lifetime, and Norbert Levy Foundation Ps board of 

trustees was required to include a director of Union Bank of Switzerland, which later merged 

into UBS. Additionally, Union Bank of Switzerland/UBS owed fiduciary duties to Plaintiffs 

because Plaintiffs were the beneficiaries of the Estate, which was administered by Union Bank of 

S witzerland/UB S. 

110. Defendants have repeatedly breached their fiduciary duties to Plaintiffs and failed 

to provide Plaintiffs with relevant information regarding money owed to them, including, but not 

limited to, all information relating to the Painting Transaction, such as the representatives of 

Norbert Levy Foundation II who were involved in the transaction, and the buyer to whom the 

painting was sold. 

No demand and/or refusal is required because of the fiduciary nature of the 111. 

relationship between Plaintiffs and Defendants, which required Defendants to provide full and 

complete disclosure to Plaintiffs of all pertinent facts. 

112. Defendants should be required to account to Plaintiffs for any and all moneys 

obtained by Defendants which were rightfully the property of the heirs of Margaret Kainer, and 

any and all fees paid to Defendants for their faithless and conflicted service. 

113. By reason of the foregoing, Plaintiffs have sustained damages in an amount to be 

determined at trial. 

SECOND CLAIM FOR RELIEF 
(Constructive Trust) 

(Against All Defendants) 

114. Plaintiffs repeat and reallege all preceding paragraphs as if fully set forth herein. 
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115. Upon information and belief, Defendants took custody of Plaintiffs' property 

under a circumstance that would render it equitable for it to return such property to its rightful 

owner upon due demand. Such custody created a fiduciary relationship. 

116. Norbert Levy had a longstanding confidential fiduciary relationship with 

Defendants because during his lifetime he entrusted Union Bank of Switzerland/UBS to manage 

his assets for his benefit. In fact, the relationship was so important to Norbert Levy that in the 

bylaws of the foundation he created during his lifetime he specifically required that Union Bank 

of Switzerland/UBS would continue to manage assets for the benefit of his family. Accordingly, 

Union Bank of Switzerland/UBS owed Norbert Levy fiduciary duties of good faith, candor, 

loyalty, and care. 

117. Margaret Kainer also had a longstanding confidential fiduciary relationship with 

Defendants because during her lifetime she entrusted Union Bank of Switzerland/UBS to 

manage her assets for her benefit, and she relied on Union Bank of Switzerland/UBS to manage 

the assets of Norbert Levy Foundation I for her benefit. Accordingly, Union Bank of 

Switzerland/UBS owed Margaret Kainer fiduciary duties of good faith, candor, loyalty, and care, 

especially as Eric Kulling, an employee of Union Bank of Switzerland/UBS, served as 

administrator to Margaret Kainer's estate for over 30 years. 

118. Union Bank of Switzerland/UBS owed fiduciary duties of good faith, candor, 

loyalty, and care to Plaintiffs because Plaintiffs were the intended beneficiaries of Norbert Levy 

and the foundation that he created during his lifetime, and Norbert Levy Foundation I's board of 

trustees was required to include a director of Union Bank of Switzerland, which later merged 

into UBS. Additionally, Union Bank of Switzerland/UBS owed fiduciary duties to Plaintiffs 

because Plaintiffs were the beneficiaries of the Estate, which was administered by Union Bank of 
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S witzerland/UB S. 

119. It is just and equitable that the court impress a constructive trust to attach to the 

res of Plaintiffs' property from the time it entered Defendants' possession. 

120. Each transferee took possession of such unique chattels under circumstances in 

which such transferee knew Plaintiffs had been despoiled, making it just and fair for the court to 

apply an equitable lien under the principles of equity. 

121. Applying the doctrine of equitable servitudes to such unique chattels wrongfully 

obtained by transferees is fair and just under the circumstances. 

122. Defendants would be unjustly enriched if permitted to retain these unique chattels 

or any of the benefits accruing therefrom. 

123. Accordingly, each and every financial emolument accruing to Defendants during 

the period of the trust should be disgorged and paid over together with prejudgment interest. 

124. Plaintiffs have no adequate remedy at law. 

125. Permitting the Defendants to retain property belonging to the Plaintiffs is unfair 

and unjust and in light of the totality of the circumstances warrants imposing a constructive trust 

under equitable principles of New York law. 

126. Plaintiffs pray for an order impressing a constructive trust upon all holders and 

purchasers of Plaintiffs' property and their agents, past and present and ordering that all chattels 

be returned to Plaintiffs and that any income, commissions or other benefits be disgorged and 

paid to Plaintiffs. 
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THTRT) CT AIM FOR RELIEF 
(Breach Of Fiduciary Duty) 

(Against UBS And The Defendant Kircher) 

127. Plaintiffs repeat and re-allege each of the foregoing allegations as if fully set forth 

herein. 

128. Norbert Levy had a longstanding confidential fiduciary relationship with 

Defendants because during his lifetime he entrusted Union Bank of Switzerland/UBS to manage 

his assets for his benefit. In fact, the relationship was so important to Norbert Levy that in the 

bylaws of the foundation he created during his lifetime he specifically required that Union Bank 

of Switzerland/UBS would continue to manage assets for the benefit of his family. Accordingly, 

Union Bank of Switzerland/UBS owed Norbert Levy fiduciary duties of good faith, candor, 

loyalty, and care. 

129. Margaret Kainer also had a longstanding confidential fiduciary relationship with 

Defendants because during her lifetime she entrusted Union Bank of Switzerland/UBS to 

manage her assets for her benefit, and she relied on Union Bank of Switzerland/UBS to manage 

the assets of Norbert Levy Foundation I for her benefit. Accordingly, Union Bank of 

Switzerland/UBS owed Margaret Kainer fiduciary duties of good faith, candor, loyalty, and care, 

especially as Eric Kiilling, an employee of Union Bank of Switzerland/UBS, served as 

administrator to Margaret Kainer's estate for over 30 years. 

130. Union Bank of Switzerland/UBS owed fiduciary duties of good faith, candor, 

loyalty, and care to Plaintiffs because Plaintiffs were the intended beneficiaries of Norbert Levy 

and the foundation that he created during his lifetime, and Norbert Levy Foundation Ps board of 

trustees was required to include a director of Union Bank of Switzerland, which later merged 

into UBS. Additionally, Union Bank of Switzerland/UBS owed fiduciary duties to Plaintiffs 
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because Plaintiffs were the beneficiaries of the Estate, which was administered by Union Bank of 

Switzerland/UB S. 

131. Kircher owed fiduciary duties to Plaintiffs and was barred from competing with or 

hindering the interests of Plaintiffs because he was an employee/Director of UBS, which acted as 

a fiduciary to the estate of Margaret Kainer. 

132. Accordingly, UBS and Kircher owed fiduciary duties to Plaintiffs. 

133. At all times relevant to this complaint, a representative of UBS (or of a company 

that later merged into UBS) sat on the board of trustees of Norbert Levy Foundation I and 

Norbert Levy Foundation II. 

134. UBS committed misconduct and breached its fiduciary duties because, despite the 

fact that it was a fiduciary of Plaintiffs and Margaret Kainer, upon the death of Margaret Kainer, 

Union Bank of Switzerland/UBS undertook no efforts to determine whether she had any heirs. 

Rather, Genner, who was a director at Union Bank of Switzerland/UBS, purported 135. 

to create Norbert Levy Foundation II, and, according to the documents he filed with the 

commercial register, he falsely claimed that Norbert Levy Foundation II was a "converted" 

version of Norbert Levy Foundation I. 

136. UBS and Genner then used Norbert Levy Foundation II and the false claim that it 

was a "converted" version of Norbert Levy Foundation I to take a substantial portion of Norbert 

Levy's remaining estate for the benefit of Norbert Levy Foundation II. 

137. UBS's and Genner's bad faith in creating Norbert Levy Foundation II is 

demonstrated in an internal memorandum written by Genner stating that the purpose of Norbert 

Levy Foundation II should be "contributions to the education of juveniles under 20 years old" 

with a preference for "[c]hildren of Jewish descendants from pre-war Germany." 
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138. However, in 1971 when Norbert Levy Foundation II was established, all Jewish 

children bom before World War II were adults; there were no such children to be supported. 

139. Moreover, the creation of Norbert Levy Foundation II contravened Norbert 

Levy's express wishes that only his family be supported by his estate. 

140. When Norbert Levy Foundation II was created, it was specifically designed to 

continue the involvement of Union Bank of Switzerland/UBS. 

141. According to § 6 of the charter of Norbert Levy Foundation II, the board of 

trustees was to consist of two members, one of which had to be a director of Union Bank of 

Switzerland/UBS (either still active or retired). 

142. Despite the fact that UBS effectively looted assets which should have gone to 

Plaintiffs and diverted them to Norbert Levy Foundation II, Norbert Levy Foundation II has 

absolutely nothing to do with Norbert Levy Foundation I. It is a completely different legal entity 

and cannot be a legal heir of either Margaret or Ludwig Kainer, as it did not exist when they 

passed away. 

By reason of the foregoing, Plaintiffs have sustained damages in an amount to be 143. 

determined at trial. 

FOURTH CLAIM FOR RELIEF 
(Declaratory Judgment) 
(Against All Defendants) 

144. Plaintiffs repeat and reallege all preceding paragraphs as if fiilly set forth herein. 

At the time of the commencement of this action and at all times hereinafter 145. 

mentioned, Plaintiffs were and are the owner of the Painting which was wrongfully sold during 

the Painting Transaction. 
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146. Accordingly, Plaintiffs are entitled to the proceeds of the Painting Transaction 

along with any difference between the market value of the Painting and the proceeds of the sale. 

147. By reason of the foregoing, Plaintiffs have sustained damages in an amount to be 

determined at trial. 

FIFTH CLAIM FOR RELIEF 
(Negligence) 

(Against All Defendants) 

148. Plaintiffs repeat and reallege all preceding paragraphs as if fiilly set forth herein. 

149. At all relevant times, Defendants were fiduciaries to Plaintiffs, and accordingly, 

Defendants owed Plaintiffs a duty to act with the utmost good faith and loyalty. 

150. As discussed herein, Defendants breached their duties in numerous ways, 

including looting assets which rightfully belonged to Plaintiff, including, inter alia, the sale of a 

multimillion dollar painting owned by Plaintiff, without (i) obtaining permission from Plaintiff; 

(ii) sharing any of the proceeds of the sale with Plaintiff; or (iii) even informing Plaintiffs of any 

of the details of the sale. 

151. Additionally, as discussed above, Defendants undertook numerous other actions 

designed to loot assets which rightfully belonged to Plaintiffs for the benefit of Defendants. 

By reason of the foregoing, Plaintiffs have sustained damages in an amount to be 152. 

determined at trial. 

SIXTH CLAIM FOR RELIEF 
(Conversion) 

(Against All Defendants) 

153. Plaintiffs repeat and reallege all preceding paragraphs as if fiilly set forth herein. 
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154. At all relevant times, Plaintiffs were and continue to be the sole rightful heirs to 

the property of Margaret Kainer, including the entire estate of Norbert Levy, to which Margaret 

Kainer was the sole heir. 

155. Defendants, by their wrongful acts, conspired to illegally take, and did illegally 

take property which was rightfully owned by Plaintiffs and convert such property for their own 

use and benefit. 

156. Defendants' wrongful acts include, but are not limited to the sale of a multimillion 

dollar painting owned by Plaintiff, without (i) obtaining permission from Plaintiff; (ii) sharing 

any of the proceeds of the sale with Plaintiff; or (iii) even informing Plaintiffs of any of the 

details of the sale. 

157. Additionally, as discussed above, Defendants undertook numerous other actions 

designed to loot assets which rightfully belonged to Plaintiffs for the benefit of Defendants. 

By reason of the foregoing, Plaintiffs have sustained damages in an amount to be 158. 

determined at trial. 

SEVENTH CLAIM FOR RELIEF 
(Unjust Enrichment) 

(Against All Defendants) 

159. Plaintiffs repeat and reallege all preceding paragraphs as if fiilly set forth herein. 

160. At all relevant times, Defendants were fiduciaries to Plaintiffs, and accordingly, 

Defendants owed Plaintiffs a duty to act with the utmost good faith and loyalty. 

161. At all relevant times, Plaintiffs were and continue to be the sole rightful heirs to 

the property of Margaret Kainer, including the entire estate of Norbert Levy, to which Margaret 

Kainer was the sole heir. 
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162. Defendants, by their wrongful acts, conspired to illegally take, and did illegally 

take property which was rightfully owned by Plaintiffs and convert such property for their own 

use and benefit. 

163. Defendants' wrongful acts include, but are not limited to the sale of a multimillion 

dollar painting owned by Plaintiff, without (i) obtaining permission from Plaintiff; (ii) sharing 

any of the proceeds of the sale with Plaintiff; or (iii) even informing Plaintiffs of any of the 

details of the sale. 

164. Additionally, as discussed above, Defendants undertook numerous other actions 

designed to loot assets which rightfully belonged to Plaintiffs for the benefit of Defendants. 

As a result of the foregoing, Defendants were enriched, at Plaintiffs' expense, by 165. 

virtue of Defendants' illegal actions, and accordingly, it is against equity and good conscience to 

permit Defendants to retain such enrichment. 

166. Equity and good conscience also required Defendants to disgorge any fees they 

received for their faithless and conflicted service. 

167. By reason of the foregoing, Plaintiffs have sustained damages in an amount to be 

determined at trial. 

EIGTH CLAIM FOR RELIEF 
(Replevin) 

(Against John Doe, a possessor of a painting entitled Danseuses by Edgar Degas, c. 1896) 

168. Plaintiffs repeat and reallege all preceding paragraphs as if fiilly set forth herein. 

169. In 2009, Danseuses was auctioned through Christie's in New York for 

$10,722,500.00. 

170. At the time of the Painting Transaction, at least one representative of UBS 

Defendant Kircher—was on the board of trustees of Norbert Levy Foundation II. 
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171. The sale was made on the basis of a purported "restitution settlement agreement" 

with the heirs of Margaret Kainer and Ludwig Kainer. 

172. However, neither Plaintiffs nor anyone rightfully acting on their behalf has ever 

entered into any such "restitution settlement agreement" or has knowledge of any such 

document. 

173. Rather, on information and belief, it appears that Norbert Levy Foundation II, 

purporting to act on behalf of the heirs of Margaret Kainer and Ludwig Kainer, wrongfully 

engineered such agreement with the auction house. 

174. Plaintiffs were not informed about the auction, nor did they receive any payment 

in connection with the auction. 

175. The Painting is rightfully Plaintiffs' property. 

176. Upon infonnation and belief, one or more persons is in possession of the Painting, 

and such persons are unknown to Plaintiffs. 

177. Since the current possessor of Danseuses is unknown to Plaintiffs, demand is 

impossible. 

Discovery is necessary to permit Plaintiffs to make a demand on the possessor(s). 178. 

179. Accordingly, Plaintiffs seek information that will enable them to make a demand 

upon the possessor of Danseuses to return it to Plaintiffs. 

180. In the event such demand is refused, this Court should order the return of 

Danseuses to Plaintiffs. 
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V I . 

PRAYER FOR RELIEF 

WHEREFORE, Plaintiffs respectfully pray for judgment against Defendants as follows: 

(a) An accounting for any and all moneys obtained by Defendants which were 
rightfully the property of the heirs of Margaret Kainer; 

(b) Judgment in an amount to be determined at trial, including compensatory and 
punitive damages; 

(c) Pre- and post-judgment interest, to the fullest extent assessable at law or in 
equity, on all amount of damages; 

(d) A declaration that Plaintiffs are the sole rightful heir to any and all property, 
including but not limited to any and all works of art, owned by Margaret 
Kainer at the time of her death; 

(e) Damages for the injuries sustained as a result of Defendants' wrongful 
conduct outlined herein, including, without limitation, Defendants' 
unauthorized, secret, and illicit sale, dispersal, neglect, or waste of any and all 
paintings or other assets which rightfully belong to Plaintiffs; 

(f) An order requiring the possessor of a painting entitled Danseuses by Edgar 
Degas, c. 1896, to return the Painting to Plaintiffs; 

(g) Reasonable attorneys' fees, costs, and expenses; 

(h) Creation of a constructive trust to attach to the res of Plaintiffs' property from 
the time it entered Defendants' possession; and 

(i) Such other further relief as the Court may deem just and proper. 
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Dated: New York, NY 
July 15, 2013 

DUNNINGTON BARTHOLOW & MILLER LLP 

By: um 
Raymond J. Dowd 
Justin T. Kelton 
1359 Broadway, Suite 600 
New York, New York 10018 
Phone: (212)682-8811 
Facsimile: (212)661-7769 
rdowd@dunnington. com 
jkelton@dunnington.com 
Attorneys for Plaintiffs 
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