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RE: LETTER OF REQUEST ~ POSTAL CORPORATION OF KENYA INVESTIGATION

The Director of Kenya Anti-Corruption Commission presents his compliments to
the Central Authority of the United States of America and has the honor 1o inform
them of the following facts and respectfully to submit this official request for

judicial assisiance pursuant to the United States Law on Mutual Legal Assistance
in Criminal Matters.

The request is presented in relation to the investigation being carried out by the
Kenya Anti-Corruption Commission in a case of suspected serious and complex
fraud and procurement irregularities which, there are reasonable grounds to

believe, have been committed in Kenya with some acts in the United States of
America.

Kenya Anti-Corruption Commission is an independent statufory invésﬁgoﬁve
ou’rhority which is empowered by stafute to work with any international authority
in furtherance of its investigations under section 12(3) of the Anti-Corruption and
Economic Crimes Act of 2003 {"AC & ECA, 2003"} a copy of which is attached
and marked Enclosure 1 Section 23(1) of AC & ECA, 2003 confers investigative



powers on the Director, KACC and empowers him fherefore to request

assistance from the United States of America.

Limitalion on use

The Director requests the assistance set out below for the purposes of the
aforescid investigation and for use of the evidence gathered in any resulting
prosecution and in any ancillary or related proceedings before a Court such as

applications for restraint, confiscation or Compensation orders.

The evidence obtained under this Letter of Request shall not be used for any
other pUrpose other than thatf specified in the lefter without prior consultation
with the USA Central Authority.

The Director further confirms that no document or other information obtained will
be used cther than in criminal prosecutions arising from the investigation set out

in this Letter of Request, without the prior consent of the USA Central Authority.

Background

in November 2004, the Postal Corporation of Kenya {PCK) invited potential
service providers to propose a technology-based solution for an EFT system to
facilitate money transfer services locally and internationalty {Enclosure 2 ~
invitation). In January 2006, PCK formally coniracted Afripaymenis LLC {APL} as
the service provider, who thereby implemented the Posta Pay EFT system ("Posta
Pay™ Enclosure 3 — contract). APL signed an agency agreement with
Afripayments Kenya Ltd {AKL) to facilitate the local aspect of the EFT business

(Enclosure 4 - agency agreement).

Allegations of impropriely

After the system was implemented and fully operational, several allegations of
impropriety were escalated o the Ministry of Information and Communications.

It was alleged that:



» PCKhad no control over Posta Pay, and that the system was entirely
controlled by Afripayments, and thus the financial information was susceptible

to maniputation or fraud;

« Various frauds had been committed on Posta Pay and in particular a fraud

involving a senior AKL employee;

= VYarious clauses in the confract between PCK and APL were not in the best
interest of PCK, bringing into questicn whether public interest was protected;

and

» PCKemployees had undisclosed interests in APL and its associated

companies.

Investigation by the Kenya Anli-Corruption Commission and Forensic Audit

carried out by Deloitte Consulting Limited

The Kenya Anti-Corruption Commission was called to investigate the above
allegations. investigations by the Commission commenced on 25% June 2007.
The Board of the Postal Corporation of Kenya for its part on 23 December 2008
appointed Deloitte Consulting Uimited (DCL) to perform a forensic audit with a
view to getling to the bottom of the above mentioned allegations of fraud and

impropriety.

Some of the crifical findings arising from the Commissions investigations and DCL

forensic qudit require additional procedures to be carried out in the USA. These

have been summarized in the table below:

1. Procurement | i) Afripayments LLC profile
APL's Limited Liability Company Agreement {LL.CA)} was signed on 1

January 2007 amongst its shareholders, comprising the folfowing

companies and individuals {Enclosure 5 ~ Limited Liability Company -




Agreement):

- Ligawits LLC....een. 1 43,500 shares
- Lidevon LEC............... 87,500 shares
- Mescohol LLC........ e reeenraas 52,500 shares
- thoseka LLC................ 52,500 shares
- Dwayne Johnson............... 7,000 shares
- Mohamed Yousif............... 7,000 shares
Totah e, 350,000 shares

It is worthwhile to note that the above 4 companies own 334,000 of
the 350,000 issued shares of APL, representing an effective ownership
of 26%.

We furiher note that the aforementioned companies all share the
following common address: '

16192 Coastal Highway

Lewes, DE 19958 '

this is highly suspicious and there is a likelihood that the above and
APL ifself were shell cbmpqnies or proxies at the time of entering into

an dgreement with PCK.

Way forward

Further forensic procedures should be carried out in the USA which
willinclude lifting the corporate veil on the entifies listed above as
‘AFL shareholders, with a view fo establishing the identifies of the
ultimate beneficial owners (individuals) of APL. The signatories who
endorsed the Limited Liability Company Agreement on behalf of the

aforementioned companies are individuals of Kenyan exiract.

i} Due diligence
A due diligence exercise was carried ouf on APL by PCK. prior fo the

signing of the Posta Pay contract. According to the report prepared




by PCK. the objectives of the due |!|genc were The foilwg.
- confirming the physical location, incorparation, licensing and
indemnity of APL;

- assessing APL's implementation capacity;

- assessing APL's proposed technology platform; and

- other aspecits

- assessing the product's performance in similar environments;
- understanding the potentiat implementation challenges; and

- learing how various organizations manage electronic funds transfer
businesses.

i is not clear exactly how orwhether the implementation capacity of
APL was assessed as no details of the process followed or the criteria
used is provide'd in the due diligence report. As per best practice
standards, this should have entailed assessing both the technicat and
financial capability of APL in order fo ascertain its ability and suitability

to successfully implement the project.

It is also not clear how or whether the technology platform was

evaluated as no details are provided in the due diligence report. '

In addition, no details were provided in the due diligence report on
ihe performance of APL's product in similar environments.
Furthermore, it should be noted that APL had only been in existence
for one year by the time the due diligence was carried out and
hence it is not fikely that it had much of a frack record in relctﬁon to

implementation of similar projects.

The scanty level of detail provided in relation to all aspects of the due
diligence exercise is indicaiive that the due diligence exercise was

likely to have been window-dressed.

These Odverée findings are not surprising in light of the previously
highlighted suspicion that APL was a shell company at the time of the




i

FRiisn e A
due diligence exercise.

Way forward

The international leg of this forensic investigation, to be caried out in
the USA, will seek fo gather further evidence on these suspected
ireguiarities with a view to prosecuting those who may be implicated

in fraudulent misrepresentation.

2. Revenuve

assessment

i International Money Transfer (IMT)_commission revenue

Based on andlysis of the information provided by PCK, the commission
income earned from the IMT business only accounted for 3% of the
total commission earnings from Posta Pay.

Given that one of the objeciives of launching Posta Pay was o
harness and channel remittances from Kenyans in the Diasporg, it is
highly unusual that the income from IMTs is currently only 3% of the '

total commission earmings.

In addition, it is noteworthy that PCK management was not privy to
the commission tariff struciure agreed to between APL and the
Money Transfer Operators [MTOs). This is highly unusual considering
that PCK owns the Posta Pay product brand and hence should have

been concerned with maximizing all potential sources of revenue.

Furthermore, throughout the course of the forensic audit, AKL
repeatedly declined to avail to us the agreements between APL and
the. MTOs, and the bank statements for the relevant account used o
facilitate the IMT

The above observalions and cccurrences are highly suspicious and
are indicative of a collective effort to under-record and underreport

the IMT commission income.




Way forward

The intfernational feg of this investigation will seek to obtain directly
from the MTOs, pertinent fransactional data relating to Posta Pay.
Further analysis on such information will be carried out to establish the

commission income due o PCK. .

3. Poftential We received the following allegations relating to potential conflicts of
conflict of inferast:
interest

- That Mr. Tom Ogutu {a former PCK execufive) has a brother in

law, Mr. Edwin Nyambeche, who is Vice President of APL;
- That Mr. Ogutu is a secret director of APL/AKL; and that

- That the former PCK chairman, Mcj. Gen. Kariuki is a

shareholder of a company associated with APL/AKL.
Way forward

By establishing the beneficial owners of APL (as per Section 1 above),
the investigation will have obtdined crifical information 1o either

confirm or dispel these allegations.

Way forward -~ Understanding the extent of fraud and parties invoived

The following acfions should be performed in order to understand the extent of
fraud across all aspects of the Posta Pay venture and determine the parties

involved:

« Conducting the infernational leg of the investigation and forensic audit, which
will among other things seek to verify: the unanswered questions about the
background and credibility of APL; and the completeness of the IMT
commission revenue which is suspiciously low at 3% of total commission

earnings; and



s Enlisting the assistance of investigative authorities in the USA. Their involverment

will be criticat in obtaining the documentation and information necessary to

conclude on this forensic investigation.

Types of offences suspected to be involved

- We suspect that the following crimes, under the Anti Corruption & Economic

Crimes Act {(Kenya) of 2003, were committed by the agenis/principles of APL

and AKL:

2)

3)

Abuse of office confrary 1o section 44 of the Anti-Corruption and
Economic Crimes Act

Breach of frust — contrary to section 43 of the Anti-Corrupfion and
Econcomic Crimes Act '

Bid rigging — contrary to section 44 of the Anti-Corruption and
Economic Crimes Aci

Protection of public property and revenue contrary to section 45 of
the Anti-Corruption and Economic Crimes Act

Deceiving principal conirary to section 41 of the Anti-Corruption
and Economic Crimes Act

Conflict of interest contrary o section 42 of the Anti-Corruption and
Economic Crimes Act '
conspirgcy o commit an economic crime conirary to section
confrary 1o section 47A of the Anti-Corruption and Economic

Crimes Act

Reason for the request

We are seeking your assistance for the following redsons:

1. The coniracting party [APL) is registered in Dover, Delaware, in.the United
States of America (USA);



The regié’rered addresses of certain identified entities listed as shareholders of

the contracting party (APL) are in Lewes, Delaware, in the USA;

The relevant records relating fo the operations, management and ownership
of APL, which were alleged o have been the subject of due diligence by
the Postal Corporation of Kenya are said to be in the custody of the APL

shareholders whose registered office is in Dover, Delaware, in the USA;

Certain Money Transfer Operators, who were contracied by APL to facilitate
the International Money Transfer business, have their registered offices in the
USA; and

The relevant records relating to the International Money Transfer business are
said 1o be in the custody of APL and the Money Transfer Operators, whose

registered offices are in the USA.

The nature of the assistance sought

We request assistance in relation to the following:

1.

Logistical and technical support in locating, contacting and inferviewing
various relevant persons, who include but are not fimited io;

i} Dwayne Johnson;

ify Mohamed Yousif; _

it} Edwin Nyambeche; and

iv) Stanley Nyakundi

Locating of various corporate institutions, including but not limited to:
i) APL;

i) Ugawits LLC;

iii} Lidevon LLC;

iv] Mescoho! LLC; and

v} Lihoseka LLC

Auf_hen’ricc&ﬁbn of official documents;

Service of documents;



Access to official records, including but not limited to:

i] Company registration documents;

i} Bank records;

iit) Money transfer records;

Search and seizure of documents and records, including but not limited to:
i) Company registration;

ii] Bank dnd credit;

i) Money transfer;

iv} Registration of persons;

v) Legal proceedings;

We believe that there is a high likelihood that reliabie evidence exists which is in

the custody of the aforementioned persons and corporations, and your

assistance in securing this evidence wilt be invaluable;

7.

8.

Cbtaining sworn statements, as appropriate, from the persons to be
interviewed; and

Locating and securing proceeds of crime.

List of corporate institutions and individuals to be interviewed

—_—

AR A L T S

=]

Afripayments Limited
Afripayments Kenya Limited
Dwayne Johnson
Mohamed Yousif

Edwin Nyambeche

Stanley Nyakundi

Ligawits LLC

Lidevon LLC

Mescohal LLC

. Lihoseka LLC
il.

The various Money Transfer Operators that will be identified

12. Any other persons to be identified in the course of our investigations.
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Qutline of interrogatories

Interrogatories for APL:

2

Provide details of shareholders, directors, management and staff of APL, and
their contacts; ‘

Provide details of any relationship between the shareholders, directors,
management and staff of APL and any directors, management or staff of
Postal Corporation of Kenyq;

Reasons for {ailure to provide records relating fo Postapay transactions to
Postal Corporation of Kenya; '

Reasons for failure to remit fransaction profits to Postal Corporation of Kenya;
Identities of the APL individuals involved in the development of the Posta Pay
EFT system;

Explain the background and process leading up fo the Postapay contract

between APL and Postal Corporation of Kenya including:

a} Who was in the feam that handled your pre-contract negotiations with

Postal Corporation of Kenya?

b) Whot was your experience with regard fo international money fransfer

before the Postapay venture?

¢} What was your rationale and basis for expressing interest in the Postapay
projecte '

a

interrogatories for staff and management of APL:

1.
2.

1.

Explanations of job descriptions; and

Explanations of functional and personat inter-relationships.

Interrogatories for shareholders of APL:

Corporate shareholders:

i) Provide c list of your shareholders, directors, management and staff both

past and present, and their contacts;

11



ii) Provide details on any relationship between your shareholders, directors,

management and staff and any dirsctors, management and staff of APL;
iii} Explain the process leading up fo the incorporaiion of APL and AKL;
Individual shareholders:

i} Provide detdils on any relationship with the shareholders, directors,

management and staff of APL;
i) Provide details on any relationship with the other shareholders of APL;

iii) Explain the background and process leading up to the incorporation of
APL and AKL; and '

iv) Provide details on any relationship with the directors, management or staff

of Postal Corporation of Kenya.

Interrogatories for Money Transfer Operators:

1.

interrogatories for Money Transfer Operators:
i} Explain your business [and any other) relationship with APL;
i) Provide records of dll transactions relating to Postapay;

iii} Provide documenied agreements with APL relating to Postapay, including

details on the commission structure applied to transactions involving APL:
Interrogatories for management and staff of Money Transfer Operators:

i} Nature of any relationship with APL shareholders, directors, management

or staff; and

ii} Nature of any relationship with PCK directors, management or staff.

List of documents fo be obtained

From APL:

1.

Bank account statements, agreements and all other records of money

transfer fransactions relating o Postopdy:
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Agreements and all other records relating to all Money Transfer Operators
involved in handling or processing Postapay transactions;

Records relaling o the due diligence camied out by Postal Corporation of
Kenya on APL; '

Corporate records relating 1o APL including Memorandum and Articles of
Incorperation, Beard Minutes, shareholdar agreements, agency contracts,
credit records, debt or debenture records and any other relevant corporate
records;

Tender documents submitted to Postal Corporation of Kenya rela’ringATo the
Postapay contract;

Statutory or regulatory returns, from inception; and

Details of all past and present shareholders, direciors, management and
staff of APL.

From any identified agents of APL and AKL:

1.

Bank account statements, credit statements and all other financial records
for all money fransfer fransactions relating to Postapay;

Letters of appointment, contracts and all agreements for money tfransfer
fransactions relating to Postapay;

Records relaling to the allocation of revenue, costs and profits between the,
Money Transfer Operators and APL, with respect to Postapay; and

Listing of all past and present shareholders and directors.

From the Money Transfer Operators:

1.

Records of alt transactions relating to Postapay;

2. Documented agreements with APL relating to Postapay, including de’foils on

the commission structure applied fo transactions invelving APL

I

From the shareholders of APL and AKL:

1.

Any shareholder agreements relating to APL or AKL and

2. Siatutory or regulgtory returns.
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Names of persons fo be present when interviews and statements re taken in the
us:

1. Henry Murthi Mwithia of Kenya Anti-Corruption Commission
2. Robert Nyamu — Senior Manager, Deloifie

3. Michael Masaki — Consultant, Deloitte

Reciprocity:
| confirm that the assistance requested in this lefter could be obtained under
powers provided for by the current laws of Kenya, if in a like case a request for

such assistance were made to the autherities | Kenya.

If you have any enquiries regarding the contents of this request please contact

the Director of Kenya Anti-Corruption Commission on Tel: 254 — 020 - 2717318

The Director takes the opportunity to reassure you of our highest regard.

Prof. PLO - Lulumba, Ph.D
DIRECTOR/CHIEREXECUTIVE
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