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2 FOURTH INVESTMENT LP v. UNITED STATES

Before: Milan D. Smith, Jr. and Mary H. Murguia,
Circuit Judges, and Jack Zouhary, District Judge.”

Opinion by Judge Milan D. Smith, Jr.

SUMMARY"™

Tax

The panel affirmed the district court’s decision denying
appellants’ quiet title claims to remove federal tax liens
encumbering their real properties and upholding the validity
of tax liens filed by the Internal Revenue Service.

The tax liens arose from assessments against taxpayers
Susanne and Don Ballantyne, based on the IRS’s claim that
appellants held the properties as nominees of taxpayers as the
result of a series of complex transactions involving shell
entities created and controlled by taxpayers. The panel held
that California law unambiguously recognizes the existence
of nominee ownership. Moreover, although state courts have
not precisely specified the factors relevant to the analysis, the
panel predicted that the California Supreme Court would
evaluate nominee status in light of the criteria set forth in
relevant federal cases. The panel explained that courts should
look initially to state law to determine what rights the

" The Honorable Jack Zouhary, District Judge for the U.S. District Court
for the Northern District of Ohio, sitting by designation.

" This summary constitutes no part of the opinion of the court. It has
been prepared by court staff for the convenience of the reader.
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taxpayer has in the property the Government seeks to reach
and, after determining that the taxpayer has a property
interest under state law, the courts should look to federal law
to determine whether the taxpayer’s rights qualify as property
or a property right within the compass of the federal tax lien
legislation. The panel then considered a six-factor test under
federal law to determine nominee ownership and held that, in
this case, the district court properly determined that
appellants were taxpayers’ nominees.

COUNSEL

Wendy C. Lascher (argued), Ferguson Case Orr Paterson
LLP, Ventura, California, for Plaintiffs-Appellants.

Thomas J. Clark (argued), Supervising Attorney, and Bethany
B. Hauser, United States Department of Justice, Tax Division,
Washington, D.C., for Defendant-Appellee.

OPINION
M. SMITH, Circuit Judge:

Plaintiffs-Appellants Leeds, LP (Leeds) and Fourth
Investment, LP (Fourth Investment) (sometimes collectively,
Appellants) brought quiet title actions challenging tax liens
filed by the Internal Revenue Service (IRS) against certain
commercial and residential properties located in San Diego,
California, to which Appellants hold legal title. The tax liens
arose from assessments against taxpayers Susanne and Don
Ballantyne, based on the IRS’s claim that Appellants held the
relevant properties as nominees of the Ballantynes on the
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assessment dates. After a thirteen-day bench trial, the district
court denied Appellants’ quiet title claims and upheld the
validity of the tax liens.

Appellants appeal, contending that California does not
recognize nominee ownership. We reject this argument
because California cases have unambiguously recognized the
existence of nominee ownership. Although California courts
have not precisely specified the factors relevant to performing
a nominee analysis, we predict that the California Supreme
Court would evaluate nominee status in light of the criteria
set forth in relevant federal cases. Applying those criteria,
the district court properly concluded that Appellants held
legal title to the San Diego properties as nominees of the
Ballantynes. We also reject Appellants’ assertion that the
district court’s judgment should be vacated for failure to join
the numerous shell entities utilized by the Ballantynes as part
of their complex tax evasion scheme. We affirm the decision
of the district court.

FACTUAL AND PROCEDURAL BACKGROUND
1. The Ballantynes’ federal tax liabilities

Susanne (Susanne) and Don (Don) Ballantyne owe the
IRS substantial federal income taxes for tax years 1985, 1986,
1990, and 1997. In July 1994, the Ballantynes sought relief
before the United States Tax Court, challenging income tax
deficiencies claimed by the IRS for tax years 1985 and 1986,
in the amounts of $388,937 and $931,970, respectively
(totaling $1,320,907, collectively). The tax court conducted
a trial in May 1995, and in October 1996, confirmed the
deficiencies claimed by the IRS. The decision of the tax
court was later affirmed on appeal by our court, see
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Ballantyne v. Comm’r, 211 F.3d 1272 (9th Cir. 1999), and in
June 1997, the IRS imposed an assessment of $1,320,907.

The Ballantynes’ tax issues were not limited to those tried
in the tax court. In January 1995, the IRS imposed an
assessment of $25,164 for alleged income tax deficiencies for
tax year 1990. In October 1998, the IRS imposed an
assessment of $11,515 based on alleged deficiencies for tax
year 1987. As a result of the referenced assessments, plus
applicable interest and penalties, the IRS recorded liens in the
amount of $5,212,494.62 on two properties in San Diego,
California: ahome located at 3207 McCall Street (the McCall
property), and a commercial building located at 1280 Fourth
Avenue (the Fourth property). On the dates of the second and
third assessments, fee title to the McCall property was vested
in Leeds, and fee title to the Fourth property was vested in
Fourth Investment. The referenced tax lien identified Leeds
and Fourth Investment as nominees of the Ballantynes.

2. Transfer of the McCall and Fourth properties to
Leeds and Fourth Investment

With the specter of their tax trial looming in 1995,
Susanne caused the Ballantyne Trust to transfer legal title to
the McCall and Fourth properties to Leeds and Fourth
Investment, and later to her and Don’s children’s trusts,
through a series of complex transactions involving shell
entities created and controlled by the Ballantynes.

A. The McCall Property
The McCall property is a single family residence, built by

Susanne’s parents. At some point in time, fee title to the
McCall property was vested in a trust created by Susanne’s
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mother, styled the Susan T. Cramer Trust (the Cramer Trust).
In 1979, after the death of Susanne’s mother, and after
Susanne’s brother, Ed, had received the distributions from the
Cramer Trust to which he was entitled, Susanne became the
Cramer Trust’s sole beneficiary and trustee. In 1987,
Susanne created the Susanne C. Ballantyne Trust (the
Ballantyne Trust), arevocable intervivos trust, into which she
placed substantially all of her assets, including the corpus of
the Cramer Trust (which included the McCall property).

In June 1995, shortly after the Ballantynes’ tax court trial,
the Cramer Trust conveyed the McCall property to Leeds, a
newly created limited partnership, in exchange for a 99%
limited partnership interest in Leeds. (The title transfer
documents in this transaction were not recorded until July
1997, more than two years after the transfer.) The Cramer
Trust immediately transferred its 99% interest in Leeds to the
Ballantyne Trust, with Susanne executing all relevant
documents on behalf of both trusts. The remaining 1%
interest in Leeds was owned by a newly created entity, styled
the Rhodes Investment Corporation, which was wholly
owned by the Ballantyne Trust. After these transactions
concluded, Susanne became the indirect owner of both the
buyer and the seller of the McCall property. Specifically,
after the transfers, the Ballantyne Trust owned a 99% limited
partnership interest in Leeds; and Rhodes, which was owned
by the Ballantyne Trust, owned a 1% general partnership
interest in Leeds. No evidence was introduced at trial
indicating that Leeds was created for any purpose other than
to hold nominal title to the McCall property.

After the transfer to Leeds, the Ballantynes continued to
maintain possession of the McCall property, purportedly as
tenants of Leeds. A lease agreement was signed by Susanne
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on behalf of Leeds, and by Don on behalf of the Ballantynes.
The Ballantynes did not begin paying rent to Leeds until
nearly a year after the lease was signed. When rent was paid,
it was almost never paid on time, and was rarely paid in full.
In fact, it appears that the “rent” Leeds received was not rent
at all, but rather payments made by the Ballantynes to cover
various property expenses as they arose. Despite the
Ballantynes’ failure to pay rent on a timely basis or in the
correct amount, Leeds never demanded full payment or
charged the $100 late fee required in the lease agreement.

B. The Fourth property

The Fourth property is a commercial property in which
Susanne originally owned a 12.5% undivided interest, and
from which she derived rental income under a triple net lease.
In 1988, Susanne quitclaimed her undivided 12.5% interest in
the Fourth property to the Ballantyne Trust. In June 1995,
shortly after the Ballantynes’ tax court trial, the Ballantyne
Trust conveyed the Fourth property to Fourth Investment, a
newly created limited partnership, in exchange for a 99%
limited partnership interest in Fourth Investment. (The grant
deed was not recorded until October 1995, more than three
months later.) The remaining 1% interest in Fourth
Investment was owned by its general partner, Rhodes, which
in turn was owned by the Ballantyne Trust.

Susanne indirectly owned and controlled both the buyer
and the seller in the Fourth property transfer. Specifically,
Fourth Investment’s 99% limited partner was the Ballantyne
Trust, and its 1% general partner was Rhodes (owned by the
Ballantyne Trust). No evidence was introduced at trial
showing that Fourth Investment ever served any function
other than nominally holding title to the Fourth property.
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Susanne retained control over the Fourth property’s
income stream after the transfer of her interest to Fourth
Investment because, pursuant to Susanne’s instructions, the
rental income derived from the Fourth property continued to
be paid to Susanne’s brother, Ed, to whom Susanne owed a
debt. Tenant rent payments were not made to Fourth
Investment until Susanne notified her tenant to do so months
after the Ballantyne Trust conveyed the Fourth property to
Fourth Investment. The record does not reflect whether the
tenant of the Fourth property was ever advised that the
property’s ownership (and, therefore, the tenant’s landlord)
had changed.

3. Encumbrances on the McCall and Fourth properties

Four days before the commencement of their tax court
trial, the Ballantynes entered into another dizzying series of
transactions which made their assets (including the McCall
and Fourth properties) appear to be encumbered and nearly
worthless. Specifically, in May 1995, Susanne caused the
Ballantyne Trust to file a UCC-1 Financing Statement
purporting to show that the Ballantyne Trust and its non real
estate assets were encumbered by a personal property lien as
security for a $1.1 million debt that had allegedly been
incurred in November 1991, more than three years earlier.
The $1.1 million debt was owed to an entity named Eastman
Investment, which in turn had procured loans totaling $1.1
million from two banks. Eastman Investment was yet another
family-created entity, owned 20% by the Ballantyne Trust
and 80% by another company, Cramer Investments. Cramer
Investments, in turn, was owned in equal parts by Susanne
and her brother, Ed.
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In June 1995, shortly after the conclusion of their tax
court trial, Susanne caused the Ballantyne Trust to record
deeds of trust that purported to specifically encumber the
McCall and Fourth properties as further security for the
Eastman Investment debt. Although the McCall and Fourth
properties appeared to have been encumbered in connection
with the Eastman Investment transaction, the Ballantynes’
own valuation of Leeds and Fourth Investment (which then
held title to the McCall and Fourth properties) did not show
that Leeds, Fourth Investment, or the real properties they
owned, were encumbered by the liens of the referenced deeds
of trust.

Subsequently, in July 1995, the Ballantyne Trust granted
Eastman Investment a first security interest in Rhodes (the
general partner of Leeds and Fourth Investment), and TPH
Investments, LP (TPH), another newly formed limited
partnership, which was also owned and controlled by the
Ballantyne Trust. Susanne executed this transaction on behalf
of both Eastman Investment and the Ballantyne Trust, but the
Ballantyne Trust received no consideration for its granting of
these additional security interests.

4. Transfer of the McCall and Fourth properties to the
Children’s Trusts

The Ballantynes next created a plethora of new entities
for the purpose of transferring the McCall and Fourth
properties to their children without realizing any taxable
gain.! The principal vehicle used to effectuate these transfers

' The Byzantine series of entities created by the Ballantynes, and the
extraordinarily complex scheme in which they operated, brings to mind
Sir Walter Scott’s observation: “Oh, what a tangled web we weave, When
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was a limited partnership styled Hemet C, which acquired the
Ballantyne Trust’s 99% limited partnership interest in Leeds
and Fourth Investment in a series of transactions that
occurred between January 1996 and February 1997. Hemet
C was structured such that a group of trusts owned by the
Ballantynes’ children (the Children’s Trusts) owned a 99%
limited partnership interest, and a company styled Snow
Valley Holdings, Inc., whose shares were owned by the
Children’s Trusts, was its 1% general partner. The
Ballantynes and their children served as Snow Valley’s
officers and directors. The Ballantyne Trust exchanged its
limited partnership interest in Leeds (valued by the
Ballantynes at $323,070) for a $248,000 promissory note and
an agreement by Hemet C to assume a $75,000 unsecured
debt that Don owed to a relative. Susanne signed on behalf
of the Ballantyne Trust, and Don signed on behalf of Hemet
C. Don testified that the Ballantyne Trust had previously
assumed his familial debt, but he conceded that the
assumption of debt was undocumented and not supported by
consideration.

The Leeds promissory note was immediately assigned to
TPH. Shortly thereafter, the Ballantyne Trust deducted
$176,638.32 from the $248,000 principal on the Leeds note
(anearly 80 percent reduction) to credit Hemet C for accrued
interest on various notes held by the Children’s Trusts. The
notes, which were all in default, had purportedly been made
several years earlier by companies owned by the Ballantynes
that had subsequently gone out of business. Don testified that
the defaulted notes had been guaranteed by the Ballantyne
Trust when made, but there is no record of any guarantee, and

first we practice to deceive!” Sir Walter Scott, Marmion, Canto vi, Stanza
17 (1808).
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at least four of the purported loans were made before the
Ballantyne Trust even purchased the companies.

The Ballantyne Trust exchanged its limited partnership
interest in Fourth Investment (valued by the Ballantynes at
$317,000) for a $251,000 promissory note and an agreement
by Hemet C to assume $66,000 in unsecured promissory
notes owed to various Ballantyne-owned companies and the
Children’s Trusts. Nearly two-thirds of the $66,000 in
assumed notes arose from circular transfers of funds between
the Ballantyne Trust and the Children’s Trusts. Specifically,
the Ballantyne Trust transferred $40,000 to the Children’s
Trusts in December 1993, and borrowed $40,000 from the
Children’s Trusts contemporaneously.

Like the Leeds note, the Fourth Investment note was
immediately assigned to TPH, and was thereafter reduced by
$66,000 due to an alleged accounting error by Susanne. The
note was subsequently reduced by another $21,675.76 to give
Hemet C credit for accrued interest on the assumed debts,
despite the fact that Hemet C had made no interest payments.
The reduction of the promissory note was not supported by
consideration.

Hemet C apparently made some payments on the
unsecured promissory notes, but, at most, only $500 was
distributed on the Leeds note and $11,000 on the Fourth
Investment note, before Hemet C re-acquired its own notes
from TPH in the transaction described below.

5. Foreclosure

In October 1997, the Ballantynes figuratively, but
intentionally, toppled the house of cards they had created by
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causing a foreclosure on secured debt involving several
entities within their control, for the purpose of transferring
the McCall and Fourth properties to their children without
consideration. To effectuate the foreclosure, the Ballantyne
Trust ceased making payments on the $1.1 million Eastman
Investment debt, and Eastman Investment (which was
effectively controlled by Susanne?) made no effort to collect.
The Ballantyne Trust then gave partnership interests in
Investment Associates, LP, a limited partnership owned by
the Children’s Trusts and controlled by Don, to a newly
created entity, Fulton 162, also owned by the Children’s
Trusts and controlled by Don. In exchange, Fulton 162
agreed to make payments on the Eastman Investment note.
But Fulton 162 made no payments. In a purported attempt to
protect itself from an impending default, Eastman Investment
then sold the Eastman Investment note to New Horizon
Lighting, LC (yet another Ballantyne-created entity owned by
other Ballantyne-created entities and controlled by the
Children’s Trusts). In exchange for the note, Eastman
Investment received an identical note, thereby rendering the
transfer wholly without substance.

New Horizon subsequently foreclosed on its security
interests to satisfy the Eastman Investment note. As a result,
Hemet C (controlled by the Children’s Trusts) acquired the
Ballantyne Trust’s interests in TPH, including the limited

? Although Susanne’s brother Ed owned a 50% interest in a company
that in turn owned an 80% interest in Eastman Investment, Susanne
appears to have had effective control over Eastman Investment at all
times. Specifically, she executed virtually every document involved in the
Eastman Investment loan, and there is no indication that Ed ever sought
to protect his interest in Eastman Investment despite the complete failure
of Ballantyne-owned entities to make any payments on the Eastman
Investment note.
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partnership interests in Leeds and Fourth. The Children’s
Trusts also acquired the Ballantyne Trust’s interest in
Rhodes, the general partner of Leeds and Fourth. The
foreclosure had no effect on the Ballantynes as a practical
matter, however, because New Horizon chose not to foreclose
on the McCall and Fourth properties, or to take any of the
Ballantynes’ personal property that it had acquired as a result
of the foreclosure.

6. Present action

In January 2008, Appellants filed these now-consolidated
quiet title actions seeking to remove the federal tax liens
encumbering the McCall and Fourth properties. The district
court concluded that Appellants held bare legal title to the
properties as nominees of the Ballantynes. The district court
looked to federal case law to supply the standards for
evaluating the nominee doctrine under California law. The
court’s determination was based on findings that: (1) the
initial transfer of the properties to Appellants in exchange for
partnership units was undertaken as part of a larger scheme to
transfer the properties to the Children’s Trusts without
adequate consideration; (2) the Ballantynes failed to show
that the multiple transfers between and amongst the shell
entities were effectuated for any purpose other than to evade
substantial tax liabilities; (3) the Ballantynes continued to
maintain possession and control over the McCall property
throughout the relevant time period, and retained the power
to direct the distribution of income from the Fourth property;
and (4) few, if any, of the transactions discussed at trial were
conducted at arms length. Appellants timely appealed the
judgment. We have jurisdiction under 28 U.S.C. § 1291.



Case: 11-56997 06/13/2013 ID: 8665862 DktEntry: 46-1 Page: 14 of 27

14 FOURTH INVESTMENT LP v. UNITED STATES

STANDARD OF REVIEW

We review de novo the district court’s interpretation of
state law. Salve Regina Coll. v. Russell, 499 U.S. 225, 231
(1991). We review the district court’s findings of fact for
clear error, and its conclusions of law de novo. Red Lion
Hotels Franchising, Inc. v. MAK, LLC, 663 F.3d 1080, 1087
(9th Cir. 2011).

DISCUSSION

The IRS has broad powers to impose federal tax liens
under 26 U.S.C. § 6321. Section 6321 provides that a lien
may be imposed “upon all property and rights to property . . .
belonging to” a taxpayer who has failed to pay taxes owed
after assessment and demand. The Supreme Court has
interpreted section 6321 to apply to all property of a taxpayer,
including property that is held by a third party as the
taxpayer’s nominee or alter ego. G.M. Leasing Corp. v.
United States, 429 U.S. 338, 350-51 (1977).

“A nominee is one who holds bare legal title to property
for the benefit of another.”™ Scoville v. United States,

* As aptly described by one scholar,

Typical nominee . . . scenarios start with people falling
behind on their taxes. Facing the loss of their homes or
businesses to the federal government some taxpayers
take steps to try to separate themselves from their
valuable assets. The taxpayer’s house may be deeded
to a friend, although the taxpayer continues to reside
there. Or perhaps all the taxpayer’s cash disappears,
yet the taxpayer’s personal bills are being paid by a
closely-held and controlled corporation. The factual
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250 F.3d 1198, 1202 (8th Cir. 2001) (citations omitted).
Although the Supreme Court has clearly indicated that the
IRS may impose nominee tax liens, see G.M. Leasing Corp.,
429 U.S. at 350-51, it has provided only limited guidance
concerning how such nominee determinations are to be made.
However, the Court has explained that application of the
federal tax lien statutes involves questions of both state and
federal law. See Drye v. United States, 528 U.S. 49, 58
(1999); see also United States v. Craft, 535 U.S. 274, 278
(2002). “The federal tax lien statute itself ‘creates no
property rights but merely attaches consequences, federally
defined, to rights created under state law.”” Craft, 535 U.S.
at 278 (quoting United States v. Bess, 357 U.S. 51, 55
(1958)). Consequently, in making nominee determinations in
a tax lien context, we must “look initially to state law to
determine what rights the taxpayer has in the property the
Government seeks to reach[.]” Drye, 528 U.S. at 58; see also
United States v. Nat’l Bank of Commerce, 472 U.S. 713,722
(1985) (noting that “state law controls in determining the
nature of the legal interest which the taxpayer had in the
property” (citations and internal quotations omitted)). After
determining that the taxpayer has a property interest under
state law, we “then [look] to federal law to determine whether

scenarios are as creative and varied as are taxpayers
themselves. However, the tax collector’s reaction is
usually consistent: upon discovering that a third party
is being used to thwart the IRS’s collection efforts, the
government will file a notice of a federal tax lien
identifying the third-party target as the taxpayer’s
nominee or alter ego and will attempt to satisfy the tax
liability from assets held by the third party.

Teresa Dondlinger Trissel, 4 Uniform Standard for Alter Ego and
Nominee Tax Litigation, 58 Fed. Law. 38, 38 (2011).
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the taxpayer’s state-delineated rights qualify as ‘property’ or
‘rights to property’ within the compass of the federal tax lien
legislation.” Drye, 528 U.S. at 58.

The Government contends that nominee doctrine should
be governed by federal common law rather than state law.
We reject this position, just as it has been uniformly rejected
by our sister circuits and by nearly every federal court that
has examined the issue.**

The government correctly notes that under Drye, “the
Code and interpretive case law place under federal, not state,
control the ultimate issue whether a taxpayer has a beneficial

* See Berkshire Bank v. Town of Ludlow, 708 F.3d 249, 252 (1st Cir.
2013) (clarifying that state law, rather than federal law, provides the
“substantive rules” of nominee doctrine) (quoting Dalton v. Comm’r of
Internal Revenue, 682 F.3d 149, 157 (1st Cir. 2012)); see also Holman v.
United States, 505 F.3d 1060, 1067—68 (10th Cir. 2007) (rejecting the
government’s argument that a “uniform federal rule should . . . govern
whether the nominee theory is to apply,” and remanding for application
of Utah law); Spotts v. United States, 429 F.3d 248, 253 (6th Cir. 2005)
(“Because there is no indication that the district court applied [state] law
before determining the scope of the federal tax lien we must reverse.”); cf.
Old W. Annuity & Life Ins. Co. v. Apollo Grp., 605 F.3d 856, 861 (11th
Cir. 2010) (in a case involving alter ego theory, rejecting under Drye the
government’s argument that federal common law, rather than state law,
governs for purposes of determining the taxpayer’s interest in the

property).

® We have not previously provided precedential guidance on this issue,
and two of our unpublished dispositions appear to be inconsistent with one
another. Compare Adam v. United States, 400 F. App’x 175,176 (9th Cir.
2010) (the district court must look to state law in evaluating nominee
status); with United States v. Wheeler, 403 F. App’x 301, 302 (9th Cir.
2010) (affirming the application of federal law to determine nominee
relationship without reference to state’s nominee doctrine).
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interest in anypropety subject to éwy for unpaid felerd
taxes.QDrye, 528U.S. @ 57. Nevathelessjn reahingthat
ultimate issueDrye requires that we Qook initialy to date
lawOto dderminethe taxpayer® owneship inteestin the
propety. Id. at 58, see also Mark A. Seg IRS Attacks Asset
Transfers Designed to Thwart Tax Collections, 80 Pratical
Tax Sratedges 78 79 (2008) foting that {3]tate law
geneally holds significace to the derminationof whether
a paty is a nomineedue to Othe longtandingemgnition of
the role ofstate law in deerminingpropety rightsO).

The governmat furtherurges that thedderd common
law mug govern nominee determinationsbecause the ability
to callect taxes is a vital fedaef interest. The gvernmaitOs
positionis prediated ora fear that state courts will construe
their own nominee doctrines in such away as to Grudrate
specificobjectivef thefedaalOgovernmet. United States
v. Kimbell Foods, Inc., 440 U.S. 715, 728 (19). To date,
however, this mncern has proven to be infoundel, because
stete law nominee daoctrine is typically Oso isnilarOto its
federal common law countgart @hat the distinction is of
littte moment.OShades Ridge Holding Co., Inc. v. United
States, 888 F.2d 725, 728 1{th Cir. 1989). The
governmatOsconcen that divergng state law naminee
doctrineswill undermine a @ationallyuniform bodyof law,0
Kimbell Foods, 440 U.S. at 728, is siharly misplaced
because cours aross nany jurisdictions (Qa]lmost
universallyO utiliz the smne citeria in evduating nominee
relaionships. Dalton, 682 F.3d 8158.

Moreove, should a &te ever dopt an interpration of
the nominee docine that frustrees fedeal objedives, or
disrupts commerclaelationships, remurse maybe sougt
through the legslative or felerd regulatory processes. See
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Robert T. Danforth, TheRoleof Federalism in Administering
a National System of Taxatig7 Tax Law. 625, 659 (2004)
(suggesting that “[i]n cases involving the federal tax lien,
federal courts should respect state definitions of property and
rights to property” and that “[i]f this approach leads to abuse
or raises other tax policy concerns, the remedies should come
from Congress, not the courts”); see alsdl'eresa Dondlinger
Trissell, A Uniform Standardor Alter Ego and Nominee Tax
Litigation, 58 Fed. Law. 38, 40 (2011) (advocating that
Congress or the IRS, through federal regulations, establish a
uniform standard for nominee determinations). Because the
state law abuses conjured by the government are merely
theoretical at this point in time, we decline the government’s
invitation to ignore state law in evaluating the validity of a
tax lien in the nominee context.

Accordingly, we adopt the interpretation of Drye
advanced by the reasoning of our sister circuits and hold that
questions of nominee status require a “fact-specific state-law
inquiry” prior to determining whether a nominee lien may
lawfully be enforced as a matter of federal law. Holman
505 F.3d at 1068; see also Joatts, 429 F.3d at 251 (“[B]efore
determining what, if any, federal tax consequences attach, we
must first address the pertinent questions of state property
law.”).

1. California law and nominee dodrine

Appellants assert that California does not recognize a
nominee lien theory of ownership. They are mistaken.
California cases unambiguously confirm the existence of
nominee ownership. SeelLewis v. Hankins262 Cal. Rptr.
532,536 (Ct. App. 1989) (determining that “the parcels were
beneficially owned by defendant because such entities were
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mere agents or nominees of defendant” (emphasis added));
see also Parkmerced Co. v. City & Cnty. of S.F., 197 Cal.
Rptr. 401, 403 (Ct. App. 1983); Baldassari v. United States,
144 Cal. Rptr. 741, 744 (Ct. App. 1978); Baumann v.
Harrison, 115 P.2d 530, 535 (Dist. Ct. App. 1941). Despite
California’s longstanding recognition of nominee ownership,
however, California courts have not yet specified the factors
relevant to determining whether a person or entity holds title
as anominee. Given “‘the absence of a controlling California
Supreme Court decision’” dictating the criteria relevant to a
nominee analysis, we “‘must predict how the California
Supreme Court would decide the issue, using intermediate
appellate court decisions, statutes, and decisions from other
jurisdictions as interpretive aids.”” Kairy v. SuperShuttle
Int’l,660F.3d 1146, 1150 (9th Cir. 2011) (quoting Gravquick
A/Sv. Trible Navigation Int’l Ltd., 323 F.3d 1219, 1222 (9th
Cir. 2003)).

When California courts encounter a dearth of California
appellate decisions on a particular legal question, they “often
look to decisions of California federal courts and out-of-state
cases in resolving” the issue. August Entm’t, Inc. v. Phila.
Indem. Ins. Co., 52 Cal. Rptr. 3d 908, 916 (Ct. App. 2007).
The California Supreme Court specifically gives “‘great
weight™ to federal court decisions “when they reflect a
consensus.” Coral Constr., Inc. v. City & Cnty. of S.F.,
235 P.3d 947, 958 (Cal. 2010) (quoting Barrett v. Rosenthal,
146 P.3d 510, 526 (Cal. 2006)). Applying these principles
here, we predict that the California Supreme Court would
likely find the federal court cases evaluating nominee
ownership to be highly persuasive, for at least two reasons.
First, the federal decisions reflect an “almost universal[]”
consensus regarding the factors relevant to a nominee
analysis. Dalton, 682 F.3d at 158. Second, those factors
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have ben adoptd byfedeal courtsin California® See, e.g.,
United States v. Bell, 27 F. Sipp. 2d 1191, 11% (E.D. C4d.
1998).

The practicef grating fedeal nominealoctrine onto a
amorphoustatdaw schemas quitecommon.See Stephanie
Hoffer, et al., To Pay or Delay: The Nominee’s Dilemma
under Collection Due Process, 82 Tul. L Rev. 781, 809
(2008) explaining that O[d]ue to tmenstatutorynatureof
nominee theory, courts have been faced with adearth of state
preedent@nd ae thusfrequentlyforced tocanvasthe law
of other jurisdictions). Indeed, federa courts evaluating Gl -
definedO nominee daiines in AlabamaMaine, Montana
Nebraska, Nw Jerseyand Virginia, have lookeid Ofeerd
law to supply standardsdr evduatingGthat stateOs nominee
doctrine. May v. A Parcel of Land, 458 F. Supp. 2d 1324,
1337D3B (S.D. Ala. 2006); see also Dalton, 682 F.3d 8157,
Cody v. United States, 348 F. Supp. 2d 682, 694 (E.DaV
2004); Baum Hydraulics Corp. v. United States, 280 F. Supp.
2d 910, 916 (D. Neéb. 2003); LiButti v. United States,
968 F. Supp. 71, 75 (N.D.N.Y. 197); Towe Antique Ford
Found. v. LR.S., Dep’t of Treasury, U.S., 791 F. Supp. 1450,
1454 (D. Mont. 1992).

Wethus confirm that Californiéaw recognizes a nominee
theory of propety owneship. We also prdict that if the

® Those factors are (§1) whetherinadequée orno consderdion was
paid by thenominee; (2) whether the property was placed in the nomineeQs
namein anticipaton of a lawsuit or other liability while the transferor
remainsin control of the property; (3) whether there is a doserelationship
between he naninee andhe rangeror;(4) wheher they failedto recad
the conveyance; (5) whether the transferor retained possession; and (6)
whether the tranderor continuesto enpy the benefts of the tranderred
propery.OSports, 429 F.3dat253 n.2 (internalquotation marksomitted).
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Cdifornia Supreme Court hadoccason to evaluate the fadors
relevant to determining nominee ownership unde Calif ornia
law, it would adopt the uniform se of factors geneslly
recgnized byfedeal wourts. See, e.g., Spotts, 429 F.3d &
253 n.2.

2. Application of the nominee theory of ownership

Appellants asseé that evea if California recogqizes
nominee ownkship, the districtourt ered in concludinghat
Appellants hold title to taMcCall and Burth propeties as
nominees d the Ballantynes.

The district courproperlyevalwsted AppellantsO nominee
status in light of the six-factor geset forth in Sports and
other falerd cases. Those fetors ae:

(1) wheher inadguate orno considerigon
was paid by thenominees;

(2) whether the poperties wee placed in the
nomineesOhames in anticipation of a lawsuit

or other liabilitywhile the trasfeor ranains
in control of the property;

(3) whethe there is a close rdationshp
betwe@ the nomineesral the trangror,

(4) failure to record the conveyances;

(5) wheherthetransfeorretaned possession;
and
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(6) whether the transferor continues to enjoy
the benefits of the transferred property.

Id. “Virtually without exception, courts focus on the totality
of the circumstances,” and no single factor is dispositive.
Dalton, 682 F.3d at 158. Rather, the overarching
consideration is “whether the taxpayer exercised active or
substantial control over the property.” In re Ridards
231 B.R. 571, 579 (E.D. Pa. 1999).

The federal tax liens properly attached to the McCall and
Fourth properties only if one or both of the Ballantynes
individually held title to the properties (or held title to the
properties through a revocable inter-vivos trust in which
Susanne was the sole trustee and beneficiary), or if
Appellants are found to have been nominees of the
Ballantynes as of the dates of the various tax assessments.
See26 U.S.C. §§ 6321, 6322. The assessments at issue in
this case were made on January 2, 1995, June 30, 1997, and
November 16, 1998. The first assessment occurred before
Susanne caused the Ballantyne Trust to transfer the McCall
and Fourth properties to Appellants. If Appellants are
adjudged to be independent third-party purchasers who paid
“adequate and full consideration” for the properties, then the
federal tax lien related to the initial assessment would not
attach to the properties. See6 U.S.C. § 6323(a), (h)(6). The
tax lien related to the January 1995 assessment will attach,
however, if Appellants are found to have been nominees of
the Ballantynes at the time of the initial transfer.

We agree with the district court that an evaluation of the
totality of the circumstances in this case strongly indicates
that Appellants were nominees of the Ballantynes as of June
1995, the date of the initial transfer of the properties, and on
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the dates of the subsequent assessments. Nearly every factor
supports the existence of a nominee relationship.

The first factor, which considers whether inadequate or no
consideration was paid by the nominee, strongly favors the
government. Although the Fourth and McCall properties
were initially transferred for adequate consideration,
consisting of partnership interests in Leeds and Fourth
Investment, those interests were subsequently transferred to
Hemet C in exchange for promissory notes that were
improperly reduced in value, and the assumption of various
unsecured “debts” owed to family members or family-owned
entities (many of which were already in default). The district
court properly found that these reduced notes and unsecured
debts of dubious value rendered consideration inadequate.
Appellants nevertheless assert that any inadequacy of
consideration relating to the Hemet C transfer cannot affect
their ownership interests with regard to the first transfer,
which was supported by adequate consideration. Appellants
fail to recognize, however, that we evaluate the nominee issue
in light of the totality of the circumstances, and that in this
case, among other factors, Don acknowledged that the
transfers were all part of a larger scheme to convey the
properties to the Children’s Trusts.

The second factor, whether the properties were transferred
to the nominees in anticipation of a lawsuit while the
transferor remained in control of the property, similarly
supports the existence of a nominee relationship. The record
demonstrates that the Ballantynes transferred the properties
only weeks after their tax court trial. Moreover, Don
acknowledged that the transfers were effectuated to protect
against “future liabilities.”  After the transfers, the
Ballantynes maintained possession of the McCall residence,
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direded the income staen of the Foutth property and
controlled both prop#es throudy their ownership and
controlof Leedsand Fourth ihvestmentSee Brkshire Bank
708 F.3d at 253. hdeed, thédlantynes continued toxert
the same type of control over the properties that an owner
would. Forexample, theyunded the popertyexpenses of
the McCall rsidenceinstead of pging the monthly rent
required in the leaseand theyfailed to notfy the tenants of
the Fouth propertyrecardinga chage in the owneship of
the propety. AlthoughSusanneesignedfrom her positions
a Rhodes the 1% genegd patner of Leed and Fourth
Investment) prior to the thirdsessment, it is undisputed that
she continued to prm servicafor the limited pamerships
exacty as she had before her resignation, by, for example,
signing chedks for Leeds ard Fourth Invedment through
1999, and amg a bookkeepr throudp at least 2004.
Though Appellants contend tha Susane paformed these
manag@rid functions afte herresighationasan emploge of
Ocean BusinessServices LLC, we agee with the dstrict
court that Oean Risiness (gt anotherBdlantyne-owned
entity) was simplyanothewehicleutilizedby the Ballantynes
to doscure their cortinued ocontrol of Leeds and Fourth
Investment.

The third factor, which evaluges the closeness n
relationship beween the naminees and the tranderor, aso
persuaively indicates the exigence of a nomnee
relationship. The government established tha Appellants
(dong with evey other entity involved in the BallantynesO
complexschemgwere whollyowned andontrolled byone
or more ofthe Ballantynes or theichildren atthe ime of the
initial trander and stbsequent assessnents
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The fourth factor done patially favors Appdlants
becaise the onveyances of title betwer the Ballantynes and
Appédlantswere ultimately recorded. However, this factor is
not paticularly persusaive beause nonef the onveyance
wasrecorded promptly. Indeed, the district court suspected
tha the Ballantynes had backdated several of thedocuments
produce at trial beause so mangf them had not e
recorded until months or evenegss after their dleged
exeaution. The fact that the recording of the propety
conveyances was similarlydelayed (by more than thre
months in the @se ofthe Fouth property and bymore than
two yeas in the caseof the McCall propety) further
strengthensthis inference of backdating. Thus, weagree with
the digrict court tha, on balance, the fourth factor is anly
marginaly hdpful to the Ballantynes.

Finally, the fifth and sixth factos, which consider
whetherthe transéror continued to rein possession and
enoy the bensts of the trangérred propety, strondy favor
the gvernnent. After the transfes, the Rllantynes
continued to maintain possessionleMcCall propety and
enjoyit astheir primaryresidene exactlyas theyhad bebre
thetrander. They bendfitted fromaleasendd relationship in
which theycould ighore keyterms of the lase, suie as rat
payment, without consequence. The Ballantynes dso
continued toenoy the benéts of the Fourth propely after
the transér bycontinuingto controlthe distribution of rental
income. As the district aurt found, the Rllantynes
additionally retained the benefit of transferring the Fourth
property tother children in away they bdieved would avoid
the ralization of anytaxable gan.

Becausedhese factors inescdgg affirm the exisenceof
a nomineeelaionship wha viewedin light of the totalityof
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the cirmmstances, the district coymopety detemined that
Appellants held the McCall and durth propeiies as
nominees d the Ballantynes.

3. Required Joinder

For the first time on appkaAppellants assérthat the
district courtOs juduent should beacaded beause thenore
than thirteen shdl entities involved in the BalantynesO
complex taxavoidane schene wee not joined in the dion.
AppellartsO @im is unavailing.

Federd Rule ofCivil Procedue 19(3 provides in reevant
part that aperson Must be joined as a gy if that person
claims an intergt relatingto thesubjectof the ation and . . .
disposing of the action in the pesonOs admce may as a
practical matter impar or impede the persm@ aility to
protect the interest OFed. R. Civ. P.1%a)(1). Appellantsfail
to identify the gecific entiiestheycontend must be joined or
explain how thénterestf thoseentitieswill be impaired by
the judgnent in this case absgoinder. Moreove, none of
these atities ever tiempted to join ttg litigationNand
Appellants nevemoved to join themNdespitthe fact that
the entities wer both owned rad controlled by the
Ballantynes, who wee consideraly involved in the district
court trial.

In any event,the district urt madeno findings of fact
regarding the validity of any third partyOs intes in the
propeties; instead, it adjudicated onlyhetherLeeds ad
Fourth Investment held title in the McCadl and Fourth
propetiesasnominee®f the Ballantynes wha the réevant
tax liens attabed to those propees. Appellantsite no
authority requiring third party joinder in a situation uch
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as ths one, where the district court has reither quieted title
nor deermined whether the federal tax liens are effective
agpinst third parties. O[\Wgn the judment appdad from
does ot in apractical sense prejudicially affect the interests
of theabsent parties, and thasewho ae paties have falled to
object to non-joinder in the i&l court, [we] will not
dismiss an othewise valid judgnent.O Serra Club v.
Hathaway, 579 F.2d 1162, 116®th Cir. 1978) (citations
omitted). Accordingy, Appellants havaot established that
the absaet entities werenecasaryparties undeRule 19(3,
and the didrict court properly resdved AppellantsO
owneaship interestsin the McCadl and Fourth properties in
their absace. See Eldredge v. Carpenters 46 N. Cal. Cntys.
Joint Apprenticeship &raining Comm.662F.2d534, 537
(9th Cir. 1981).

CONCLUSION

For theforegoing reasans the district courtOgudgment is
affirmed.

AFFIRMED.



