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PRELIMINARY STATEMENT
Theundesigned counsl represent agroup d gpproximately 400 ndividuds and entities

who hol Certificates of Depost (GCDsQ) issued by, and/or who have fundson depost at,
Stanford Internationd Bank, Ltd. ((BIBLQ, and who wllectively suffered more than $100
million of losses from the Defendants® pumported opeation of oneof the largest ®Ponz O
schemes in history. This group@ collective losses are staggaing, and no peading can begin to
capture the devastating impact tha this fraud ha had on telives of the individud members of
the group and their families.

Unlike the intervention motionsprevioudy filed in this case by individuds seeking to
unfreeze their brokerage accounts, this Motion seeks to vindicate the interests of hundreds of
victims who, thusfar, have effectively been shut out of these proceedings. Because these victims
Pmany of them dderly, and many of whom have log essentially everything they owned as a
result of the DefendantsCfraud Bundeniably have a profound $ake in the outcome of this case,
ther voices should beheard in these proceedings.?

The Movants® are seeking limited, but important, relief: they seek to intervene for the

pumposes of: (i) moving to anend ormodify the portion of the Receivership Order* tha enjoins

! The (DefendantsOare: Stanford I nternational Bank, Ltd., Stanford Group Company, Stanford Capital
Management, LLC, R. Allen Stanford, James M. Davis, and Laura Pendergest-Holt.

*To be clear: the Movants are not now requesting relief from ! 10(e) of the (Receivership OrderO(as defined in
footnote, 4, below), which enjoins creditors from filing a bankruptcy petition against the Defendants. Instead, the
Movants are seeking relief from | 11 of the Receivership Order, which currently enjoins creditors from seeking
relief from | 10(e) of the Receivership Order. Thus, the Movants recognize that, if this Motion prevails, a
subsequent motion may be required in order to obtain relief from| 10(e). Understandably, though, the legal issues
with respect to obtaining relief from || 10(e) and 11 of the Receivership Order necessarily overlap; the Movants
thus would agree to forgo a second round of briefing on the propriety of a bankruptcy filing if this Court so desires.
The Movants are taking this incremental approach in order to strictly abide by this Court® Receivership Order.

3 As set forth in the accompanying Declaration of Peter D. Morgenstern executed on May 11, 2009 (Apx. at pp.
3 et seq.) the group being represented by the undersigned counsel is currently in the process of forming a steering
committee or committeesto act on their behalf. Pending that formal organization, and for the purposes of this
Motion, the QVlovantsOare Dr. Samuel Bukrinsky, Jaime Alexis Arroyo Bornstein, and Mario Gebel. The Movants
are members of the group represented by the undersigned but are, for the purposes of this Motion, acting in their
individual capacities and on their own behalf, and not on behalf of the group.

* The (Receivership OrderOrefers to this Court® Order dated February 16, 2009, as amended March 12, 2009.
[Apx. at pp. 45-56] The (ReceiverOis Ralph Janvey, Esq.
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them from asking this Court to lift its injunction against the filing of an involuntary bankruptcy
petition ayaing the Defendants; and (i) suppoting the Antiguan Receivers-LiquidatorsO
(AR-LsO°® request to coordinate proceedings here and in Antiguaunder chapter 15 ofthe
Bankruptcy Code (GChapter 150).°

There are compdling reasonsfor this Court to amend ormodify paragraph 11 ofthe
Receivership Order. Smply put, the Federal Rules of Civil Procedure (FRCPQ), and equity
receiverships themselves, are not designed for, and are ill-suited to, this type of case. Ashas
been recognized in this District, and by severa Courts of Appeal, no netter howtirelessly this
Court, the Receiver, the Examiner, and the SEC work to protect the MovantsQinterests, an equity
receivership cannot afford victims the full measure of due process that Congress has determined
mug be afforded to creditors in complex liquidaion pioceedings such asthisone Conveasdy, a
proceeding under the Bankruptcy Code and Federal Rules of Bankruptcy Procedure, which are
specifically designed to efficiently maximize recoveries for all classes of creditors, would &ford
the Movants, and dl creditors, the full measure of their Congressiondly-conferred rights to: elect
atrustee; form committees to advocate for their interests; participate in the liquidation
proceedings; receive notice of matters of importance; conduct discovery into the finances of the
estates and potential third-party claims; have their claims resolved under processes set by
Congess;, and dare in distributionsaccording to established gsatutory priorities.

It isimportant that this Court condder whether to amend ormodify paragraph 11 ofthe
Receivership Order now because the Receiver recently annourced his intention  begin an ad
hoc claims process and liquidaion ofthe estate. While theinjundion may have been necessary
at the outset of this case, the Movants have the right to have the DefendantsQessets liquidated in

bankruptcy court, and o be afforded dl of the rights that Congress Bnot the Receiver Bhas

® The QAntiguan Receivers-LiquidatorsO(or, AR-LsQ) are Messrs. Nigel Hamilton-Smith and Peter Wastell.

® As explained below, in the event that this Court denies this relief, the Movants respectfully request, in an
excess of caution, that this Court extend and/or reopen the MovantsQtime to appeal the Receivership Order.
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determined should begranted to areditors in cases such as thisone Paragraph 11 herefore
should beamended to pemit the Movants to at least advocate for such afiling.

Undoubgdly, amending or modifying the Receivership Order to pemit the Movants to
file an involuntary bankruptcy petition agang oneor more of the Defendants would enable
Stanford@ victims to protect and vindicate their subgantive rights in ways, and 0 an extent, that
the Receiver smply cannot. Thisis notjug because the Movants would gain enhanced rights of
paticipaion; it dso is because the Receiver now labors unde an inheent conflict of interest that
prevents him from fully and dfectively representing the MovantsOinterests.

Because the Receiver@ ambit extends over all of the defendant entities and individuds,
the Receiver cannot effectively prosecute claims that may benefit one of those entities (and, thus
tha entity® creditors) at the expense of any other(s). To take only the mos obviousexample,
creditors of SIBL have an interest in maximizing the value of the SIBL estate, and the Receliver
has afidudary duty to help them do ©. IBL and its creditors, in turn, likely possess subdantial
claims agang oneor more of the other Defendants. But, because the Receiver has afiduciary
duty to areditors of those defendants as well, and the concomitant obligation o maximize the
value of those estates, he cannot investigate such claims that would benefit SIBL without
breaching his fidudary duty to other creditors. Indeed, even if the Recelver could identify claims
that SIBL has agang other receivership entities, the Recelver cannotactudly assert those claims
agang, in essence, himself. Asaresult, because he standsin the shoes of al of thereceivership
entities, he is unable to effectively represent the creditors of any one(or subset) of them. This
conflict is, and will remain, an inherent and intractable problem of this equity receivership, untl
and unkssiit is addressed.

Thetimeis dso ripefor this Court to congder terminating the paragraph 11 injundion
because, as this Court is aware, the AR-Ls have filed apdition unde Chapter 15 (Case No. 309
cv-00722N; See Notice of Filing of Petition for Recognition Rursuant to Chgpter 15 ofthe U.S.
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Bankruptcy Code the GChapter 15 Notice, Appendix (QApx.Q at 57-74). While the Receiver
and the AR-Ls clearly differ as to whether the main proceedings should beconduded heeorin
Antigua, the AR-LsOmain point is well-taken: Stanford@® creditors would benefit from the
coordinaion of proceedings here and abroad. The Movants thusjoin in the AR-LsOmotion
insofar as it seeks to coordinae proceedings unde Chapter 15, and respectfully submit that such
coordinaion would benefit al/ of the DefendantsQereditors.

Findly, in order to protect thar rights, Movants respectfully request tha this Court
permit them to intervene in this case pursuant to FRCP 24. The Movants have atremendous
stake in the outcome of this matter, the adjudication of claims, and theliquidaion ofthe
DefendantsQestates. Even with the paticipaion ofthe SEC, and the gppointment of an
Examiner, there is notcurrently a party to this case tha has the power to protect theinterests of
SIBL@® victims especially in connection with potential claims of the other estates. Intervention is
essential to protect those interests, and will not unnecessarily burden or delay this case.  For
these reasons and the reasonsset forth bdow, the Movants respectfully request that this Court

grant the Motion.

ARGUMENT’

This Court should amend or modify paragraph 11 ofthe Receiver ship Order.

A. Stanford@ creditors, including the Movants, are entitled to the benefits and
protections of the Congressionally-established bankruptcy regime.

The Receivership Order@ injundion pohibiting creditors (induding the Movants) from
filing an involuntary bankruptcy petition agang any of the Defendants, or from even making a
motion seking this Court® pemission © do ®, implicates compdling public policy and dwe

process concerns those concernsrequire tha theinjundion beamended or modified.

" Because this Court is intimately familiar with this case, the Movants will not burden this Court with a
recitation of the procedural history. To the extent that facts about the Movants are referred to herein, they are
supplied in the accompanying declaration of Peter D. Morgenstern.
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Therights now sought by the Movants are sgnificant in nunber, and fundamental in

naure; if this case were tranferred to the bankruptcy coutt, the DefendantsOcreditors would be

able to exercise their Congressionally-established (yet currently-unavailable) rights to:

elect atrugee (11 U.S.C. & 702);
paticipae in ameeting of creditors (11 U.S.C. & 34);

elect acommittee to advocate thar interests and, through that committee,
paticipae in the proceedings on netters of importance (11 U.S.C. a 705);

receive notice of motions and have the oppatunity to beheard (Fed. R Bankr.
Pro. 2002());

conduct discovery into DefendantsCessets and liabilities, and potential claims that
may be brought for the creditorsObendfit (Fed. R Bankr. Pro. 2009;

litigate their claims unde procedures set forth by Congess (11 U.S.C. & 503; and

share in distributionsaccording to agtatutory priority (11 U.S.C. & 726.

In arecent case smilar to this one, SEC v. Madoff, 2009U.S. DIsT. LEXIS 30712

(S.D.N.Y. Apr. 10, 2009)Apx. & 146, creditors of theinfamous @Ponz Oschemer Bernard L.

Madoff sought to lift an injundion tha, like theonein efect here, hal barred them fromfiling

an involuntary bankruptcy petition. The SEC, the Department of Justice, and the Securities

Investor Protection Gorporation obgcted, aguing tha they could best control and mershd Mr.

Madoff( assets for the benefit of dl daimants. Judge Stanton of the Southern District of New

York, however, hdd tha the benefits of therights and piocedures guaranteed to aeditorsin

bankruptcy, such as the ones outined &bove outweighed dl competing concerns and required

tha Mr. Madoff@ creditors be afforded the benefits of the Bankruptcy Code

No opponet to the relief sought by the motion offers as familiar,
comprehensve, and experienced a regime as does the Bankruptcy Code
for staying the proliferation ofindividud lawsuits agang Mr. Madoff
individudly, marshding his pe'sond assets other than those crimindly
forfeitable, and distributing those assets among his creditors according to
an established hierarchy of claims.

A Bankruptcy Trustee has direct rights to Mr. Madoff@ individud
property, with the ability to maximize the size of the estate available to
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Mr. Madoff@ creditors through his statutory authority to locate assets,
avoid fraudulent trandfers, and preserve or increase the vaue of assets
through investment or sale, as well as provide notice to aeditors, process
claims, and meke distributionsin atrangparent mannea unde the
procedures and preferences established by Congress, dl unde the
supeavision of the Bankruptcy Court.

Id. at *3-4. Jidge Stanton consdered, and rgjected, the argument tha concerns of efficiency
trumped the creditorsCrights unde the Congressiondly-established bankruptcy system. He
opined that, Qt]he concern tha appointment of a Bankruptcy Trustee will increase administrative
cods or dday recovery by victims is speculative, and outveighed by the benefits to [the] victims
of aBankruptcy Trustee® orderly and equitable administration of his individud estate.O Id. at
*4, TheMadoff coutt therefore conduded that, other than assets subject to aimind forfeiture or
liquidation unde the Securities Investor Protection Act, Gnovants should beable to sek the
familiar and established relief set by Congtess in the Bankrupicy CodeO 7.

Because Stanford® and Mr. Madoff@ victims are (unfortunaely) so Smilarly situated,
Judee Stanton® reasoning is compdling here. Sanford@ victims, like Mr. Madoff@, are entitled
to therights afforded creditors unde the Bankruptcy Code This Court therefore should amend
or modify the Receivership Order to permit Stanford@ creditors to seek relief from paragraph
10(e) of the Receivership Order.®

In another smilar stuation, udge Porter of this District dso conduded that creditors
should notbedenied thar rights under the bankruptcy system. InJordan v. Indep. Energy
Corp., 446 F Supp. 516 K.D. Tex. 1978), Judge Porter Qesolve[d] a question of first
impression in this circuit by deciding under what conditionsafederal district court may prevent

thefiling of a voluntary or involuntary petition in bankruptcy by theissuance of afedera blanket

8 By Order dated April 20, 2009, on the motion of federal prosecutors, Judge Denny Chin, also of the Southern
District of New York, who is presiding over the criminal case against Mr. Madoff, issued an order restraining
Mr. Madoff@ assets. Judge Chin@ order protects the right of the United States Attorney® Office to seek forfeiture,
but does not change Judge Stanton@ correct conclusion that the adjustment of general creditor claims and
liquidation of an estate should not take place outside of bankruptcy court. [Apx. 145] Thecaseisproceedingin
bankruptcy court, which issued an Order for Relief and Order to File Schedules and Other Documents on May 7,
2009. [Apx. 148]
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receivership injundion.( Id. at 51819. In Jordan, plaintiffs sued defendant Independent
Energy Corporation (QECQ for securities law violations. The District Court appointed a
temporary receiver to take control of IECE (usiness operations and assets,Qid. a 520, ad
Gttayed dl persons firms or corporationsfrom @ommendng, prosecuting, continuing or
enforcing any suit or proceeding, or from executing or issuing or causng the execution or
issuance of any court attachmentEor other proceedings for the purpose of impoundig
orEi nterferingwith any propeaty owned by or in the possession of defendant. @ 1bid. ™

After concluding that federal courts have the power to issue such injundions Judge
Porter turned to the question of whether to keep that paticular injundion in place. The blanket
receivership oder, theJordan court conduded, Qvas in the naure of a preliminary injundion
and should betested by the prerequisites for the extreme relief of a preliminary injundion.O/d.,

a 529. ecificaly, theJordan courtt consdered whether there was:

(1) asubstantial likelihood that the plaintiff will prevail on the merits,

(2) a substantial threat that plaintiff will suffer irreparable injury if the
injundion is not granted, (3) athreatened injury to plaintiff tha outweighs
the threatened harm the injundion may do © ddendant, and (4) granting
of the preliminary injunction will not disserve the public interest.

1d. (citing Louisiana Envtl. Soc’y, Inc. v. Coleman, 524 FE2d 930 bth Gir. 1975)). Then,

applying this well-established test, Judge Porter found ha:

An injunction limiting access to the bankruptcy courts will never
satisfy thistest. Congess has enacted a uniform federal bankruptcy
policy and has granted the bankruptcy courts power to fairly adjudicate
and alminister disputes beween debtors and aeditors. The debtor would
be irreparably harmed by the denial of his voluntary access to therights
conferred by the Bankruptcy Act, and creditorswould be irreparably
harmed by their inability to secur e access to the rights affor ded
creditors under the Act. An order restricting access to the bankruptcy

% Given its broad language and scope, the injunction that the Movants now seek to have modified is operatively
identical to the Qolanket receivership injunctionOat issue in Jordan. See Jordan, 466 F. Supp. at 519 n.2.

10 Although the order did not expressly Qestrai n abankruptcy court from proceeding to adjudge IEC a bankrupt
and liquidating its assets,Oid. at 523, n. 7, the order (zontained two provisions which could be interpreted as
prohibiting the filing of an involuntary or voluntary petition in bankruptcy.O Id. at 520, n. 5.
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coutEw ould notbein the pubic interest.

Id. at 52930 (emphasis added). Judge Porter therefore lifted the bankruptcy receivership order
and tranderred the case to bankruptcy court. /d. at 530. Movants respectfully submit that the
same result is appropriate here. No less so than in Jordan, the Movants here Quould be
irreparably harmed by their inability to secure accessOto their rights unde the Bankruptcy
Code™ Thus this Court should anend ormodify its paagraph 11 hjundion, which aurrently
prohibits the Movants from even seeking to exercise ther Congressiondly-granted rights to have

this matter resolved in bankruptcy court.

B. This Court should consider whether to modify or amend the injunction now,
before the benefits of transferring the case to bankruptcy court are lost.

While this Cournt® appointment of the Receiver initially may have been in the best
interests of the estatesCereditors, in a case such as this one, areceivership should be an interim
step, notapermanent one Otherwise, creditorsCrights will beirreparably prejudiced.

The Second Grcuit Court of Appedls, which repeatedly has addressed this issue has
approved of the short-term use of receiverships to preserve the status quo, as this Court has done
to dae here, but in doing s, has G@xpressed grong reservationsas to the propriety of alowing
areceiver to liquidate [an estate].OIn adition, beause receiverships should notbe used & an
aterndive to bankruptcy, [tha court has] disapproved of district courts usng receiverships as
meansto process claim forms and et priorities among variousclasses of creditors.O Eberhardt
v. Marcu, 530F.3d 122,132 @d Qr. 2008)(quoing Lankenau v. Coggeshall & Hicks, 350F.2d
61, 63 @d Ar. 1965)and citing SEC v. Am. Bd. of Trade, Inc., (“Board of TradeQ 830F.2d 432,
437-38 (2d dr. 1987).

In Board of Trade, supra, (a case, like this one in which theindividud de€fendants were
aleged to have operated a @PonziOscheme, and in which the district court appointed a receiver)

the Second Circuit expressed its very strong disfavor for liquidation in an equity receivership.

1 Although decided under the Bankruptcy Act, Jordan(@ reasoning equally applies under the Bankruptcy Code.
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While acknowledging the occasiond necessity of appointing areceiver as an interim measure,
the Court explained that it was @listurbed by the subsequent use of the receivership to effect the
liquidation ofthe [defendant] entities.O /d. at 436. The Board of Trade court emphasized that
there is o reason why violation of the Securities Act should result in the liquidaion of an
insolvent corporation via an equity receivership instead of the nomal bankruptcy procedures,
which ae much beter designed to protect the rights of interested parties.O Ibid. (quoing Esbitt
v. Dutch-Am. Mercantile Corp., 335 FE2d 141, 143Zd Qr. 1964).

Noting tha, Qo]n several other occasions [the Second Circuit has] repeated [its] view
tha equity receivershipsshould notbeused to éfect theliquidaion of défendants in actions
brought under the securities laws,Qibid, the Court of Appedls hdd tha the district court@ actions
in the Board of Trade case demondrated why district courts should quickly transfer cases like

this oneto abankruptcy court:

[T]he fundionsundetaken by the district court in this case demondrate
the wisdom of notusng a receivership as a subditute for bankruptcyEt he
district court essentially trandormed itself into acourt of bankruptcy aided
by areceiver performing the tasks of a bankruptcy trustee. For example,
the court has taken uponitself the burden of processing proof-of-claim
forms filed by thousandsof noteholders and other creditors, of setting
priorities among classes of creditors, and of administering sales of real
propety, dl withouttheaid of either the experience of a bankruptcy judge
or the guidance of the bankruptcy code

830 F2d d 437-38. Here, the Recelver recently announe@d his intention o begin the very same
process of Quang areceivership a a subditute for bankruptcyOthat the Board of Trade court
warned againd. The Receiver has explained that heintendsto develop his own daims
submission and review processes, liquidate the estates without the protections afforded to
creditors unde the Bankruptcy Code and distribute estate assets according to an as-yet unknown
priority scheme. Thus the Receiver is @boutto initiate a process that, according to the Board of
Trade court, must be conduded unde the Bankruptcy Code and in abankruptcy coutt.

This Court should no bnger enjoin the paties from raising theissue of whether a
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bankruptcy filing is gppropriate. Thelesson of Board of Trade, Esbitt, and Smilar cases, is that
an equity receivership becomes entrenched, making transfer to the bankruptcy court increasingly
difficult after too much time has dapsed.’* Mos importantly, however, the Second Qrcuit
explained that it wanted to make sure that it would never again face a Stuation in which an
equity receivership in an SEC enforcement action remained in place for so longtha it madea
bankruptcy filing impractical:

We now state, however, tha in actionsof the present kind biought in the
future by the SEC, we expect counsl for the agency, as an officer of the
court and as part of his or he individud professiond responsbility, to
bring our views, as ated in this and ohe decisions to the atention ofthe
district court before the court embarks on aliquidation through an equity
receivership.!*?

Id, & 438. The same concerns about having this Court Gessentially transform([] itself into acourt
of bankruptcy aided by areceiver paforming the tasks of abankruptey trustee,Oid. at 437-38,
are as present Band compdling Pin this case as they were in Board of Trade. The Movants
therefore respectfully submit that this Court shoud amend ormodify its paragraph 11 hjundion
to dlow afull hearing ontheissue refore th[is] court enbarks on aliquidation through an
equity receivership.O Id. at 438.

Other Courts of Appedls tha have conddered the issue have agreed with the Second
Circuit that cases such as this onebdongin bankruptcy courts, which are designed and equipped
to handle such proceedings. These courts aso concur tha theissue should be addressed early in

the proceedings. For ingance, in SEC v. Lincoln Thrift Ass’'n, 577 E2d 600, 6014th Cir. 1978)

12 The Second Circuit in Board of Trade made clear that it did not order the transfer of the case to bankruptcy
court only because, by the time that case had reached the Court of Appeals, the substantial benefits of proceeding
under the Bankruptcy Code and Rules already had been lost. As the Second Circuit explained, Gbecause it appears
once again that the liquidation is well underwayE we conclude, as we did in Esbitt, that it Qvould ... not bein the
interests of the parties to direct that further proceedings be diverted into bankruptcy channels.@ Id. at 438. In this
case, the receivership clearly has not progressed to the late stage of liquidation that forced the result in Board of
Trade and Esbitt. The Movants are seeking relief at this early stage so that this Court has sufficient time to reach the
right result, rather than aresult that is compelled simply because it is too late to do otherwise.

13 The Second Circuit@® admonition to the SEC is not, on its face, limited to cases in the Second Circuit, and can
reasonably be read to require the SEC to raise theissue in all similar cases, wherever filed.

BRIEF IN SUPFORT OF MOTION: (i) TO INTERVENE; (ii) TO AMEND OR MODIFY CERTAIN PORTIONS PAGE 10
OF THIS COURT® AMENDED RECEIVERSHIP ORDER; (iii) IN SUPFORT OF THE ANTIGUAN

RECENERS-LIQUIDATORSCREQUEST TO COORDINATE PROCEEONGS UNDER CHAPTER15

OF THE BANKRUPTCY CODE; AND (iv) IN THE ALTERNATIVE, FOR EXTENSION OF TIME TO APPEAL



Case 3:09-cv-00298-N  Document 369  Filed 05/11/2009 Page 15 of 30

(Qincoln ThriftQ, the Ninth Gircuit consdered an appesl from the denial of amotion by
creditors @o wind up a[SEC-] initiated receivership, and o transfer the pending proceedings to a
bankruptcy court.O The Court explained tha, (t]here are sound poicy reasonsfor dlowing
liquidation t take place only in acourt of bankruptcy,Othe most prominent of which are: the
appointment of a creditorsCcommittee; the requirement that creditors benotified of proposed
propety sales and have an oppotunity for a hearing; and the existence of an @stablished
systemOfor the distribution of assets. Id. at 605. The Ninth Circuit was reluctant, however, to
actively manage the receivership by Qjiving specific orders to the district court as to the method
of conduding an equity receivership,Oand believed that it should notreverse the district cout@
order On the absence of clear abuse of discretion.O Id. at 60809. Aswas the case in Board of
Trade, the Court hdd tha it could notfind tha abuse of discretion in light of how longthe equity
receivership had remained in place. Id. at 609. The Ninth Circuit, however, made abundantly
clear Bas did the Second Circuit in Board of Trade Bthat district courts should address very

early in the case theissue of whether to trander areceivership case to the bankruptcy court:

Our decision is to a large extent controlled by the condderation tha the
liquidation proceedings were in an advanced stage before appeal was
brought to this Court. We do not, therefore, view this case as precedent
for approving receivership liquidaions unde the supavision of the
district court rather than unde the jurisdiction of the court in bankruptcy.
If the issue arises in future cases, the district court should, at an early
stage in the liquidation, set forth in express terms the justification for
retaining its equity jurisdiction, indicating why the exercise of its
Jjurisdiction is preferable to a liquidation in bankruptcy court.

Id. (emphasis added).

The Fourth Circuit aso has explained that a complex liquidation, with assets in multiple
jurisdictions should beconduded in the bankruptcy court, and notin an equity receivership. In
Gilchrist v. Gen. Elec. Capital Corp., 262 E3d 295 4th Cir. 2001) thedistrict court appointed a
receiver for dl of the assets of Spartan International, Inc. ((Bpartan®). A week later, more than

fifty creditors filed an involuntary bankruptcy petition ajaing Spartan. Orhe district court in
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South Carolinadeclined to recognize the automatic stay of dl judicial proceedings imposed by
11 U.S.C. @ 3626) with thefiling of the bankruptcy petition.O/d. at 297. On gopesl, the Fourth
Circuit recognized Qhat the district court has within its equity power the authority to protect its
jurisdiction ove areceivership estate through the All Writs Act, 28 US.C. & 1651, ad through
its injundive powers, consstent with Federal Rule of Civil Procedure 650 Id. & 302. But, the
Court explained, thedistrict court could na smply ignore the bankruptcy cout@
Congessiondly-conferred jurisdiction ove the bankruptcy case, and should not have exercised

its equitable power unde the All Writs Act to, in essence, preempt the bankruptcy proceedings:

We cannot agree [tha the equity receivership should be given priority].
Our examination of the Bankruptcy Code reveals that Congress intended
tha the bankruptcy process befavored in drcumstances such as thesek.

[W]e do nat bdieve tha the equities favor the common-law receivership
process over the highly developad and specific bankruptcy process. The
procedural requirements for liquidating a large corporation with thousands
of creditorsEpr esent atask tha would push the receivership processto its
limits. See Baldwin-United, 765 F.2d at 348 (Ofo whaever extent a
conflict may arise between the authority of the Bankruptcy Court to
administer this complex reorganization and the authority of the District
Court to administer consolidated pretrial proceedings, the equities favor
maintenance of the unfettered authority of the Bankruptcy CourtQ. In this
case it can be seen, even from the initial transactions in the receivership,
tha the cugomized receivership mechanisms are wanting in compaison
with established bankruptcy processk

To resolve the claims involving a large corporation withEt housands of
creditors, a bankruptcy court has judicial tools beter suited and more
specificaly tailored to the taskE While it is true that the district court has
broad equity power, any attempt to use that power to supavise a complex
corporate liquidationEw ould ultimately be more clumsy and expensve
than longestablished bankruptcy proceduresEw e are persuaded that in
the circumstances of this case, the district court should have recognized
the stay provisionsof @ 362@).

262 FE3dat 3034. Given these strong statements from Courts of Appealsin smilar cases, the

Movants respectfully submit tha this Court shoud amend ormodify its injundion. By so dong,

this Court would have the oppotunity to address this issue when it should: at an early stage of
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these proceedings. See Board of Trade, Lincoln Thrift.
C. Coordination under Chapter 15 will provide substantial benefits.
Asdiscussed above theReceiver thusfar has notbeen able to effectively coordinae his
actionswith those of the AR-Ls. In fact, there appears to becongderable conflict beween them.
See Report Of The Receiver Dated April 23, 2009(the GReportQ) at pp. 1822 [Apx. & 105-109;
Chapter 15 Notice at p. 5. However, there is an oppottunity for coopeation aising from the fact
that the AR-Ls have themselves recognized the utility of Chapter 15. In their Chapter 15 Notice

[Apx. &. 71-72], they explain that Chapter 15itself:

describes its purpose as (provid[ing] effective mechanisms for dedling
with cases of cross-border insolvency with the objectives of (1)
coopeation between (A) coutts of the United StatesEa nd (B) the courts
and other competent authorities of foreign countries involved in cross-
border insolvency cases.O 11 U.S.C. =& 1501€)(1) (2006) Inded,
Congess mandaed tha the U.S. court Ghal coopeate to the maximum
extent possible with a foreign court or a foreign representative, either
directly or through the trustee.011 U.S.C. @ 1525(2006)

The AR-Ls argue tha Antiguais the Genter of the debtor@ main interests,Oand ek to
invoke Chapter 15 © assist them in wha they call a@oreign main proceedingOin Antigua ™
Chapter 15 Notice, p. 13. Theimportant point undelying this Motion, thoudh, is tha Chgpter 15
provides a useful framework for cooperation whether the Qenter of the debtor@ main interestsO
isin this District, Antigua, or elsewhere.™® Thus no nretter where the Gzenter of the debtor(
main interestsOis, administering this case unde the Bankruptcy Codewould provideall of
DefendantsOcreditors with the benefits of coordinaion unde Chapter 15

The Movants, as ultimate beneficiaries of the net assets available for distribution from the

14 The Movants do not now take a position regarding where the primary liquidation proceedings should be held.

15 Chapter 15 applies where: (1) assistance is sought in the United States by a foreign court or aforeign
representative in connection with a foreign proceeding; (2) assistance is sought in aforeign country in connection
with a case under thistitle; (3) aforeign proceeding and a case under this title with respect to the same debtor are
pending concurrently; or (4) creditors or other interested personsin aforeign country have an interest in requesting
the commencement of, or participating in, a case or proceeding under thistitle. 11 U.S.C. = 1501(b).

18 The AR-Ls agree that, (ja]Ithough this Court may enter injunctionsto aid itsjurisdiction, it may not simply
disregard the policy choices Congress has made.O Chapter 15 Notice at p. 10.
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receivership estates, have an acute interest in minimizing receivership expenses and, thus, are
concerned aboutthe ongoing costs of the turf battle between the Receiver and the AR-LS.
Because the AR-Ls acknowledge the applicability and efficacy of Chapter 15 in cases such as
this, conduding aliquidaion pusuant to the Bankruptcy Code likely would reduce the conflict
between the competing proceedings in different jurisdictions and, accordingly, reduce
receivership expenses. This progoect, too, weighsin favor of modifying the Receivership Order
to pemit thefiling of an involuntary bankruptcy petition.

In light of the abovereferenced factors, this Court should anend ormodify paragraph 11
of the Recelvership Order to pamit the Movants to seek relief from theinjundion ayaing filing
an involuntary bankruptcy petition. See SEC v. Byers, 592 E Supp. 2d 532537 S.D.N.Y. 2008)
(in which the court foundthat Qhe best way to maintain the status quo is to permit [the receiver]
to carry on with his investigation,Sbut nevertheless modified its own order Qo permit any party
or nonparty to gply to this Court on three daysOnotice for an order seeking permission 1 file
an involuntary bankruptcy petition upon ahowing tha such a peition is appropriate.Q
[I.  TheMovantsshould be granted leave to intervene.

The MovantsQtimely request to intervene should be granted because they cannot protect
thar stake in the outcome of this case while they are barred from participating; and because
those interests are not being adequately protected by the existing parties. Intervention is
governed by Rule 24 ofthe FRCP; section (@) of Rule 24 piovides for mandatory intervention,
and sction (b) alows for pamissive intervention. The Movants should bepermitted to
intervene unde either (or both) Rule 24(a)(2) and/or Rule 24(©)(1)(B).

A. The Movants meet the test for intervention as of right under Rule 24(a)(2).

TheRule 24(a)(2) inquiry Os aflexible ong which focuses on he particular facts and
circumstances surrounding each applicationE[ and] intervention of right must be measured by a

practical rather than technical yardstick.O Edwards v. City of Houston, 78 F3d 983, 9995th Cir.
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1996)(Edwards ") (citation omitted). GFor the purposes of passing upon he [MovantsQ right to
intervene, [MovantsQ alegations are accepted as true.O Mendenhall v. M/V Toyota Maru No. 11,
551 F2d 55, 57 §th Cir. 1977)

To interveneas of right unde Rule 24(a)(2), (1) the gpplication for intervention must be
timely; (2) the applicant must have an interest relating to the property or transaction which is the
subject of the action; (3) the gpplicant mus be so situated tha the dispostion of the action may,
as a practical matter, impair or impede his ability to protect that interest; (4) the applicant@
interest must be inadequately represented by the existing parties to the suit.O Edwards, 78 F3d
at 999 (itationsand quottion omtted). The Movants hee satisfy each of those requirements.

1. The MovantsQapplication to intervene is timely.

Four factors are used to determine whether an application for intervention is timely:

(1) Thelength of time during which the would-beintervenor actudly
knew or reasonably shoud have known of its interest in the case before it
petitional for leave to intervene (2) the extent of the prgjudice that the
existing parties to the litigation may suffer as aresult of the would-be
intervenor@ failure to goply for intervention & soon & it knew or
reasonably should hare known of its interest in the case; (3) the extent of
the prgjudice tha thewould-beintervenor may suffer if intervention is
denied; and (@) the existence of unusual circumstances militating either for
or against a determination that the application is timely.

Sierra Club v. Espy, 18 F3d 1202, 12055th Cir. 1994)(Gierra ClubQ.

First, this caseis only in its early stages. During tha time, the Movants Bwho are
located dmost entirely in foreign jurisdictions [Apx. & 10 Bhave acted quickly to gather
information mncerning these proceedings; educate themselves concerning thar rights and
obligationsin wha is, to them, aforeign proceeding; conault with American counsl concerning
thar options and, a swiftly as possible, intervenein thisaction. [[d.] Movants submit tha,
given the complexity of this matter and theinternationd issues involved, the relatively short
amountof time tha has elapsed snce this action began is afactor tha weighsstrongy in favor

of intervention. Moreover, this Motion is timely because the Movants are seeking to intervene
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before the claims and liquidaion piocesses have been irrevocably fixed, ar even proposd, by the
Receiver. The Report indicates the Receiver@ intention © soon shift his focus from locating and
preserving estate assets to performing the functions of, essentially, a trusee in bankruptcy; thus
it istimely for the Movants to seek intervention bdore this new phase of the receivership begins

Second, while the existing parties may oppose the relief sought by the Movants, they
cannotreasonably argue that the timing of the MovantsOrequest has caused (or may cause) them
cognizable prejudice. The paties Smply have nottaken any actionstha must beundone or
redone in order to accommodae the Movants as additiond paties to this case. Indeed, the
Receiver acknowledges that (isset recovery efforts are ill in an early stage,Oand that he
Qannotat this time estimate when he will beable to propos aplan.O [Apx. a 118] Given the
early stage of this case, the Movants cannot be said to have waited too long to make this Motion,
or to have prejudiced the existing patiesin any manna.

Third, and mog importantly, the Movants will suffer subgantia prejudice if they are not
permitted to intervene at thistime. The Movants plainly have interestsin: (a) the pursuit of
clams on bddf of SIBL agang the other Defendants; (b) the assertion of claims against third-
paties for the benefit of SIBL@ creditors, which neither the Receiver, the SEC, northe
Examiner are able to pursue; (c) minimizing the costs to the estate that are accruing from the turf
battle between the Receiver and the AR-Ls; and (d) filing an involuntary bankruptcy pdition
agang oneor more of the Defendants in order to protect therights of CD holders. The Movants
will be prevented from protecting those interestsif they are not permitted to intervene in this
case.

Fourth, to the extent that there are Qunusual circumstances militating either for or against
a determination that the application is timely,O(the fourth Sierra Club factor) those
circumstances weigh most heavily in favor of a finding tha the MovantsQepplication is timely.

As discussed above the Movants are members of a group omprised primarily of foreign
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residents, many of whomdo notspeak English as afirst language, butwho have, through
extraordinary diligence, moved quickly to paticipate in these proceedings. (Apx. & 10) The
Movants submit tha theshort time tha has elapsed gnce this action began is areasonable
amount of time given the amountof work and coordindion tha was required of them in order to
make this Motion.

2. The Movants clearly have an interest in the property at issue.

Oro demonstrate an interest relating to the property or subject matter of the litigation
sufficient to suppot intervention ofright, the applicant must have a @irect, subgantial, legally
protectable interest in the proceedingsO0 Edwards, 78 E3d @ 1004 quoing New Orleans
Public Service, Inc. v. United Gas Pipe Line Co., 732 F2d 452, 4635%th Gr.) (QUGPLCQ, cert.
denied, 469 US. 1019(1984)). The interest test Gs primarily apractical guide to disposing of
lawsuits by involving as many appaently concerned pesonsas is compatible with eficiency and
due process.O Sierra Club, 18 F.3d d@ 1207.

Here, the Movants purchased CDs from SIBL. The Receiver, unde the authority of this
Court, has asserted control over dl of SIBL@ assets, induding any assets tha would beavailable
to repay the Movants. As holders of CDs a the heart of DefendantsOfraudulent scheme, the

Movants have an interest relating to the transaction tha is the subject of this action.

3. Disposition of this matter in this Court will impair and impede the MovantsO
ability to protect their interests.

The Movants adso must be permitted to intervenein order to protect ther interests. (The
dispogtion ofthe action, because it is likely to use up dl remaining assets of the [receivership]
entities, may, as a practical matter, impair the [Movants] Oebility to protect their interests in the
propety in other forums.O Ibid. (defrauded investors satisfied the requirement of showing that
Qiisposition of the action may impair or impede the applicant® ability to protect the interestQ.
See also SEC v. Navin, 166 ER.D. 435, 440 N.D. Cal. 1995)(investors seeking to intervene in

SEC enforcement action showed that their interests would be affected because they were
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Geeking to obin remedies different from those sought by the origind plaintiffs.Q

4, The MovantsGnter ests are not adequately represented by the existing
parties.

Findly, the Movants should bepemitted to intervene as of right because their interests
are not adequately being represented by the existing parties to this case. The Supreme Court has
held that the adequacy of representation requirement Qs satisfied if the gpplicant shows that
representation of his interest may beinadequéae; and the burden of making that showing should
be treated as minimal O Edwards, 78 FE3d & 1005 Guoting Trbovich v. United Mine Workers of
Am., 404 US. 528, 538 n.10, 92.%t. 630 n.10)Yempheasis added).

With respect to this prong of the test, the Movants are cognizant of this Court@ April 20,
2009, Qder denying a number of motionsto intervene (the Ontervention OrderQ on theground

that those movantsOinterests were adequately represented by the existing parties:

[A]deguae representation is presumed because of the involvement of the
SEC as PlaintiffE see also Johnson v. City of Dallas, 155F.R.D. 581,586
(N.D. Tex. 1994)(holding that Qvhere, as here, the existing representative
in the suit is the government, there is a presumption of adequae
representation which may be overcomeEonly upon a showing of
adversity of interest, the representative® collusion with the opposng
party, or nonfeasance by the representativeQ.

[Apx. & 79 TheMovants respectfully submt, however, that they are Stuated differently Band
are seeking substantially different relief Bthan the proposd intervenors who sought to unfreeze
their brokerage accounts; that the existing paties do notadequately represent the MovantsO
interests; and, that the presumption tha the Movants are adequaely represented is ovarcome

with respect to the specific relief that they seek on this Motion.

a. This Court should consider a number of factorsin determining whether the
MovantsOnterests are adequately represented.

Movants respectfully submit tha this Court shoud take a broad view, and consde a
variety of factors, in deermining whether the MovantsQOinterests are adequately represented by
the existing parties. While Johnson v. City of Dallas, 155 FR.D. 581, 586 N.D. Tex. 1994)
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relied upon ly this Courtt in its Intervention Order, hdd tha the presumption could beovercome
nly upona showing of adversity of interest, the representative@ colluson with the opposng
party, or nonfeasance by the representative,Oother courts Dinduding courts congdering motions
to intervene in SEC enforcement actions BDhave taken congderably more expangve views.

For example, in Daggett v. Comm ’'n on Governmental Ethics & Election Practices, 172
F.3d 104 (& Cir. 1999)(MaggertQ, the First Circuit Court of Appedls directly addressed the
guestion of whether the presumption of adequae representation could be overcome only by a
showing of Gadversity of interest, the representative@® colluson with the opposng paty, or
nonfeasance by the representative,O(Johnson, supra, @ 586)and mncluded tha the three-item

list was not exclusive:

This trilogyN @dversity of interest, colluson ornonfeasance@ may trace
back to adecision by then-Judge Blackmun. [citation omitted.] Judge
Blackmun evidently did notintend this to bean exclusive list, nordid we
in [Moosehead Sanitary Dist. v. S.G. Phillips Corp., 610 FE2d 49, 54 {4
Cir. 1979]. As Wright, Miller & Kane point out (in aiticizing the courts
that have misread the statement as exclusive), Qhe wide variety of cases
tha come to the courts would make it unlikely that there are three and
only three circumstances that would make representation inadequate.O
Wright, Miller & Kane, supra, @ 1909, 24318.

172 FE3d a 111. Thus in Daggett, because the district court had notconddered factors other
than @dversity of interests, colluson ornonfeasanceOin deermining whether the proposd
intervenors overcame the presumption of adequéae representation, the Court of Appedls vacated

the order denying intervention and remanded for further proceedings.’

7 On remand, the district court denied the motion to intervene but: (1) ordered that (pn]otice and service of all
documents and events shall be given to the would-be intervenorsCcounsel just asif they were partiesin the caseQ
(2) offered the movants the opportunity to examine or cross-examine witnesses if the Attorney General consented;
and (3) admonished the Attorney General @ office to Qake full advantage of the would-be intervenorsCoffers of
resources, evidence or assistance where to do so will help the Attorney General.O Daggett v. Webster, 190 F.R.D.
12, 14 (D. Me. 1999). The court also granted the movants |eave to renew their motion Of and when the[y] have
evidence that the case is not being fully and properly presented by the Attorney General.O Id. In the event this Court
denies the main relief sought in this Motion, the Movants respectfully submit that this Court should, asin Daggett,
grant the Movants rights of participation that enable them to meaningfully obtain information from the parties, offer
input into the course of the proceedings, and leave to renew as new developments may warrant.
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In 0 doing, theFirst Circuit reinforced its view tha proposd intervenors could
overcome the presumption in avariety of circumstances. For example, as the Daggert court
explained, ne can imagine cases where Peven in the absence of any conflict of interest Da
refusal to present obviousarguments could beso extreme as to judify afinding tha
representation by the existing party was inadequate.O Id. a& 112. The First Circuit further
expoundel tha there was no 1igid test for overcoming the presumption of adequae
representation. (The reality is that, as courts have moved from formalistic restrictions to a
practical OnterestOrequirement for intervention & of right, o tests of GnadequacyOtend o vary
depending on the strength of theinterest. Courts might require very little @nadequacyQif the
would-be intervenor@ home were at stake and agreat deal if the interest were thin and widely

shared.O Id., & 113-114. Quoting Judge Friendly, the Daggett court further explained that:

[N]ot dl interests are of equal rank, not dl impairments are of the same
degree, representation by existing parties may be more or less adequate,
and there is no itmus paper test for timelinessE. A showing tha avery
stronginterest exists may warrant intervention upa alesser showing of
imparment or inadequecy of representation. Smilarly, where
representation is clearly inadequate, a lesser interest may suffice as a basis
for granting intervention.

Id., & 114 Qquoing U.S. v. Hooker Chems. & Plastics Corp., 749 E2d 968, 9834d Ar. 1984).
Othe courts consdering the adequacy of government representation in SEC enforcement
actionsaso have notrequired investors seeking to intervene to show Gadversity of interests,
colluson ornonfeasance.O For example, in SEC v. TLC Invs. & Trade Co., 147 E Supp. 2d
1031 C.D. Cdl. 2001) the court found hat, in consideringamotion t interveng, it had to
Qrondder: (1) whether the Receiver@ interests are such that he will @ndoubtedlyOmake dl the
ApplicantsGarguments; (2) whether the Receiver is capable of and willing to make such
arguments; and (3) whether the Applicants Qvould offer any necessary elements to the
proceedings that(the Receiver would otherwise GeglectOO 147F. Supp. 2 @ 1041 Guoing

Northwest Forest Res. Council v. Glickman, 82F.3d 825, 838th Cir. 1996). Likewise, in SEC
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v. Navin, supra, the court pemitted an investor to intervenein an SEC enforcement action
because the investor showed that the SEC would ot make al of the arguments that the
proposd intervenor would makeOand tha the intervenor offer[s] anecessary dement to the
proceedings tha the other paties would neglect.O 166 FER.D. a 441.

For these reasons the Movants respectfully submit tha they should notberequired to
demonstrate Gxdversity of interest, colluson ornonfeasanceQin order to overcome the
presumption that the SEC is adequaely representing thar interests.

b. The MovantsOnter ests are not adequately represented in this matter.

As shown aove theandysis as to alequacy of representation is subgantially different
on this Motion then it was on the Court@ Intervention Order. In deciding the earlier motions to
intervene, this Court noted that the Receiver dready has established aprocess for the review of
frozen individud brokerage accounts, and is working toward unfreezing assets as to which the
estates have noclaim. Thus this Court conduded that Qt]he Receiver@ interest is therefore not
adverse to theinterests of the putative [individud] intervenors insofar as they are posible
creditors of Stanford or potentia victims of fraud.O Intervention Qrder, at p. 6.

Here, by contrast, the Movants are seeking specific relief that is directly adverse to the
Receiver@ stated postion. The Receiver notonly is oppo®d to dlowing creditors to file an
involuntary bankruptcy petition, buthe actudly sought and obtined an injunction in order to
prevent DefendantsOvictims from exercising their creditorsCrights unde the bankruptcy laws.
Thus unlike the stuaion with the frozen brokerage accounts, the Receiver and the Movants are
not working toward the same god; they are, ingead, directly adverse on tis significant issue
Simply put, the Receiver cannot be an advocate for the victimsQOinterests on this point, because
he has taken, and is maintaining, the opposte postion: that creditors mug beenjoined from
obtaining the relief that they seek.

Moreover, the Receiver cannotadequaely represent the MovantsQOinterests dueto his
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inhaent conflict. Asnoted éove the Receiver cannotprosecute claims on bédf of SIBLS
creditors where those claims would adversely affect the vaue of the other entities in receivership
or reduce recoveries for those entitiesOcreditors. No matter how hard hetries, the Receiver
cannotsmultaneoudy discharge his fiduciary duty to dl of the creditors. See In re Adelphia
Communications Corp., 336 BR. 610,669-71 Bankr. SD.N.Y. 2006)(requiring management
for multiple debtor estates to day neutral in disputes between those estates, and o pemit those
estatesCereditors to litigate among themselves, because Of the Debtors actudly took Sdesin a
way tha injured oneor another of the estates to whomthey owed ther duties of loyalty, that
would result in & least the gppearance of impropriety, and, e Court fears, the reality as well.Q

Neither the paticipaion ofthe SEC, northis Courtt@ gppointment of an Examiner,
changes this andysis. Frst, nather the SEC northe Examiner has sought to place the
receivership entities in bankruptcy. The SEC has longbeen aware of theinjundion peventing
creditors from filing an involuntary bankruptcy petition, buthas not sought to modify or amend
either the paragraph 11 hjundion orthe paagraph 10@) injundion, even as the Receiver
prepares to undertake the tasks traditiondly peformed in abankruptcy proceeding.

This Court@® agppointment of an Examiner dso does not change this anaysis. Frst, and
most importantly, the Examiner has not, thusfar, suggested trander this case to the bankruptcy
court. Second, he Examiner, like the Receiver, cannotact on béndf of any onecreditor to the
excluson ofthe others; as this Court ordered, the Examiner mug convey information 1o this
Court concerning Qhe interests of theinvestors in any finandal produds, accounts, vehicles or
ventures sponsred, promoted or sold by any Defendants in this action.O This Court@ April 20,
2009, Qde appointing Examiner a p. 1 emphasis added). [Apx. & 84] Because the Examiner
thushas no pover to investigate or prosecute claims solely for the benefit of SIBL or SIBLG3

creditors, heis not an adequae subgitute for the rights granted by Congress to aeditors b
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induding, ecifically, the Movants Bunde the Bankruptcy Code®

Because the Movants have an interest in filing an involuntary bankruptcy petition againg
the Defendants, and because no isting paty is an dfective advocate for tha postion, he
Movants are not currently being adequately represented in this case. The Movants therefore

respectfully submit that they meet the test for mandatory intervention unde Rule 24(@)(2).

B. Alternatively, the Movants should be permitted to intervene under
Rule 24(b).

In the alternative, the Movants request pemissive intervention, which is pemitted by
Rule 24 when an goplicant@® caim and thhe main action share acommon question of law or fact.
QPermissive intervention lies within the discretion of the Court and Gn exercising its discretion
the Court shdl congder whether the intervention will unduly delay or prejudice the adjudication
of therights of the original patiesOO Huron Envtl. Activist League v. EPA, 917 F Supp. 34, 43
(D. D.C. 1996)(quaing FRCP 24(b)).

The Movants subrit that permissive intervention is warranted hae. Qn actingon a
request for permissive intervention, it is prope to consderEw hether theintervenorsOinterests
are adequately represented by other parties and whether they will significantly contribute to full
development of the undelying factud issues.O UGPLC, supra,, 732 F2d 452, 4725th Cir.
1984)(citation and quogtion onitted). As explained ebove the MovantsQinterests are not
adequately represented by the existing parties.

Moreover, permitting the Movants to intervene will not @ause needless inefficiencies
and deay in the adjudication of the undelying dispute between the SEC and the Defendants,Oas
was the basis for this Court@ Intervention Order. Here, the Movants seek to vindicate a discrete

right: theright to have their daims adjudicated, and Stanford® assets liquidated, pusuant to the

18 Although the AR-Ls have sought to coordinate proceedings pursuant to Chapter 15, and the Movants support
that request, the AR-Ls clearly are not parties who adequately represent the MovantsOnterests in this litigation.
Among other things, they are not currently partiesto this case and, like the Receiver, have conflicts of interest
arising from the fact that they owe duties to multiple entities and their creditors.

BRIEF IN SUPFORT OF MOTION: (i) TO INTERVENE; (ii) TO AMEND OR MODIFY CERTAIN PORTIONS PAGE 23
OF THIS COURT® AMENDED RECEIVERSHIP ORDER; (iii) IN SUPFORT OF THE ANTIGUAN

RECENERS-LIQUIDATORSCREQUEST TO COORDINATE PROCEEONGS UNDER CHAPTER15

OF THE BANKRUPTCY CODE; AND (iv) IN THE ALTERNATIVE, FOR EXTENSION OF TIME TO APPEAL



Case 3:09-cv-00298-N  Document 369  Filed 05/11/2009 Page 28 of 30

Bankruptcy Code TheMovantsOpaticipation in this proceeding will notimpede the SEC@
enforcement action. In fact, as noted abowve, it may well lead to greater efficiencies due to the
bankruptcy court@ proficiency in desling with complex liquidaionsinvolving hundeds of
creditors, and the utility of chgpter 15 in greamlining multi-jurisdictiond coopeation. For these

reasons the Movants respectfully request intervention unde Rule 24().

[I1.  Inthealternative, and in an excess of caution, this Court should extend and/or
reopen the time for the Movants to appeal the Receivership Order.

If this Court denies the aboverequested relief, the Movants, in an excess of caution,
respectfully request that this Court: (1) grant the Movants leave to intervene for the limited
purmpo< of prosecuting an gopeal; and () to the extent it may be necessary, extend and/or reopen
thetime for Movants to gppeal the Receivership Order.™®

First, the Movants respectfully subnit that, puisuant to Fed. R App. Ro. 4(A)(5), Qjood
causeOexists for this Court extend thetime for the Movants to file anoiice of appeal from the
Receivership Order because the Movants:. (1) are primarily residents of foreign jurisdictionswho
do notspeak English as afirst language; (2) are non-parties who were never formally served with
a copy of the Receivership Order; (3) acted promptly to retain counsl and paticipae in these
proceedings; (4) have a sgnificant interest in the proceedings; and (5) may bedeprived of
subgantive and piocedural rights if they are denied the right to appeal at thistime.

Alterndively, the Movants request that, should the timing of this Court® decision on his
Motion 9 require, this Court reopen thetime to file an gopeal pursuant to Fed. R App. Ro.

4(A)(6), on he groundsthat: (1) the Movants Qlid not receive notice unde Federal Rule of Civil

9 Any denial of either the request to intervene or to amend or modify the Order would be immediately
appealable under 28 U.S.C. or 1292(a)(1) and/or (8)(2). See, e.g. Lincoln Thrift, 577 F.2d a 603 (holding that,
although creditors who moved to wind up SEC receivership and transfer case to bankruptcy court could have
Qnoved to intervene and then appealed from the denial of that motion,Othose creditors also had the right to an
immediate appeal in order to permit the Court of Appeals to Cadjudicate the authority of the receiver to act under the
supervision of the district courtQ). This alternative relief therefore is being requested only in an excess of caution,
and in order to avoid a potential Qorocedural boxOthat may prevent an appeal. See Jenkins v. Missouri, 967 F.2d
1245, 1247 (8th Cir. 1992) (appeal dismissed on ground that putative appellants filed first notice of appeal before
intervention was granted, and thus were not parties, and second notice of appeal after the time to do so had run).
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Procedure 77(d) of the entry of the judgment or order sought to beappealed within 21 dgs after

entryQ (2) this Motion is beéng Giled within 180 dgs after the [Receivership Order was]

enteredQ and (3) no party would beprejudiced by reopening the time for the Movants to gppedl.
CONCLUSION

For thereasons et forth above the Movants respectfully request tha this Court:
1. grant the MovantsOmotion i intervene;

2. amend ormodify paragraph 11 ofthe Receivership Order to pemit the Movants
to seek relief from paragraph 10€) of the Receivership Order;

3. inthe dternative, () grant the Movants leave to intervenefor thelimited pupose
of prosecuting an appedl; and () to the extent it may be necessary, extend and/or
reopen thetime for the Movants to gppedl the Receivership Order; and

4. grant such other relief asthis Court deems jug and piope.
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